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Preface 
 

This publication on Contemporary Cambodian Labor and Employment Law is a joint effort of 

Cambodian and Australian researchers who provide their respective views on topical and 

unexplored issues and ideas relating to provisions of Cambodian and Australian labor law, 

copyright law and disability law. The publication aims to promote new Cambodian academic 

voices on labor issues and grow Cambodia’s labor law community.  

The papers do not reflect the views of the editorial team, but instead explore the authors’ 

views from different angles.  

 

CHAPTER 1: Perspectives on the Application of the Cambodian Labor Law During the 

COVID-19 Pandemic: Suspension, Termination, and Mass Layoff. This article analyses 

the provisions of the Cambodian Labor Law related to suspension, termination, and mass 

layoffs during the COVID-19 pandemic. The analysis focuses on the interpretation of the 

black letters in the labor law defining COVID-19 as a force majeure and the use of it as a 

ground for suspension, termination, and mass layoff. It explores whether the ambiguity in the 

law requires an amendment in order to adapt to the new normal.  

 

CHAPTER 2: Employment of Persons with Disabilities: Perspectives of Persons with 

Physical Disabilities. This paper examines the views of persons with disabilities (PWDs) on 

how laws relating to employment and disability are implemented in practice and the 

challenges that remain for Cambodian PWDs in the workplace.  

 

CHAPTER 3: Non-permanent forms of work in Australia and Cambodia: A 

Comparative study. This article examines the widespread use of non-permanent employment 

forms of work in Australia and Cambodia. It provides an overview of the legal frameworks 

that establish these forms of work and summarise their benefits and drawbacks for workers. It 

outlines how these forms of work are used in the labor market of each country and summarise 

key cases and decisions that guide their application.  

  



vii 

CHAPTER 4: Copyright Interests during Employment: Some Guidance for Decision-

Making. This chapter explores the factors and legal frameworks that establish copyright 

ownership in Cambodia as well as in other jurisdictions. It makes recommendations on how to 

balance benefits between employees and employers over copyrighted works created during 

employment.    

  

 

Phnom Penh, September 2021 

KONG Phallack & Keelia Fitzpatrick 
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Chapter 1: 

Perspectives on Application of the Cambodian Labor 

Law During the COVID-19 Pandemic: Suspension, 

Termination, and Mass Layoff 

 

KONG Phallack 

 

Abstract  

This article is initiated to analyze the provisions of the Cambodian Labor Law related 

to suspension, termination, and mass layoffs during the COVID-19 pandemic. The analysis 

focuses on the interpretation of the black letters in the labor law defining COVID-19 as a force 

majeure and the use of it as a ground for suspension, termination, and mass layoff. This article 

is purely based on the author’s perspective on how to apply the Labor Law in the situation of 

the COVID-19 pandemic in Cambodia. The analysis offers food for thought whether the 

ambiguity in the Labor Law requires an amendment or in order to adapt to the new normal. 

Regarding termination or mass layoff, the Labor Law regulates the termination based on types 

of employment contracts, to be discussed in this section. 

This article is divided into four parts. Part One covers the impacts of COVID-19, Part 

Two and Three are analyses of the implementation of the Cambodian Labor Law in the situation 

of COVID-19; particularly the section on suspension and termination of an employment 

contract. Part Four is a conclusion and recommendations.  
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1. COVID-19 and its Impacts 

COVID-19 was a pandemic that came to the world out of the blue; no one saw it coming 

and no governments had any form of preparation for what was coming.  

At the time of writing this article, COVID-19 has been an international issue for over a 

year now, since it first arose in Wuhan, Hubei, China in December of 2019. On the 30th of 

January 2020, the WHO declared COVID-19 as a public health emergency of international 

concern, just over a month after the first case was reported. 

Since then, there have been many social and economic disruptions locally, and globally 

such as a shortage of supplies, schools, restaurants, and other public spaces being partially or 

fully closed, countries or cities that have been put under lockdown, and an unprecedented 

downturn for businesses. Consequently, many employees have been furloughed, received a pay 

cut, or are unemployed, due to the mass layoff of employees and suspension of employment 

contracts, as companies, establishments, and enterprises were unable to operate because of their 

governments’ preventive public health safety measures to combat COVID-19 which included 

social distancing and travel restrictions.  

In response to this dire situation, employers had to restructure their way of operating as 

a business to adjust to the new normal. Whereas, employees had to adapt to the new way of 

working, redesigned by their employers based on the local laws and regulations during the 

pandemic, which required a safe and healthy workplace for employees. As a result of the 

remodeling of business operations, stay-at-home and social distancing policies were made. 

Working from home drastically changed the concept of a workplace. The evolution of 

technology which included Zoom, Google Meets, Skype, Microsoft Teams, and other cloud 

meeting apps helped us all settle into our new workplace and became the primary means of 

communication within businesses. 

Cambodia was no different from any other country. The first case of COVID-19 in 

Cambodia was reported by the Ministry of Health of The Kingdom of Cambodia on the 27th of 

January, 2020. The Cambodian government also had its preventive measures, which included 

social distancing, cancellation of public holidays and gatherings, closing schools and businesses 

down, studying and working from home, a QR Code system called “stopcovid”, dividing the 

areas of the city into zones and vaccinations as well as offering support to people whose 

residence or workplace was affected or placed under lockdown. Even though the Cambodian 
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government set these preventive measures, Cambodia still suffered from the same social and 

economic problems that other countries faced, and also had to remodel the way of working.  

During the pandemic, hundreds of companies, schools, restaurants, hotels, shops, 

factories, and so on have been fully or partially closed, this had an impact on the employees of 

these establishments. A lot of these establishments ran into one of three problems: The first 

problem was that these establishments were only able to produce a small amount of their 

product because there was not a lot of demand; the second was that they could not get raw 

materials to manufacture into their product; the third problem was the inability to sell the 

product because many people chose not to spend their money on unnecessary things. This meant 

that the employees had less work or no work to do at all. The companies were losing money, 

so they had to take action to prevent any more money from being spent. This left many workers 

laid off, suspended, and some workers went to work but had a salary cut of up to 50% by their 

employers with or without their consent. Therefore, the following section discusses the legal 

provisions regarding suspension, termination, and mass layoff on the grounds of COVID-19.  

2. Suspension of Employment Contracts 

The Cambodian Labor Law was promulgated via the Royal Kram No. 

CS/RKM/0397/01 dated 13th March 1997. Since then, it was amended 2 times, the first time 

was in 2007, and the second time in 2018. Although it has gone through 2 amendments, there 

has not been any provision on suspension or termination of employment on the grounds of the 

pandemic. However, the Labor Law allows employers to suspend employees for valid reasons 

in accordance with internal regulations, Karoney Bratheansak in Khmer or Force Majeure in 

English, serious economic or material difficulties, or any particularly unusual difficulty. The 

term ‘Karoney Bratheansak’ is not defined in the Labor Law but it is defined in a number of 

other Cambodian legislations and it is unofficially translated into English as either ‘Force 

Majeure’ or ‘Act of God’. The Cambodian Civil Code defines ‘Karoney Bratheansak’ as any 

event that happens  outside the will without prior estimation and beyond human’s control.1 In 

the case June Textile Garment Co. Ltd vs. Free Trade Union of Workers of the Kingdom of 

Cambodia (FTUWKC) Local Union [2011] 54/11, the Arbitration Council made a decision that 

“the factory was on fire was not “Karoney Bratheansak” because the cause of fires does not 

                         
1
 Civil Code 2007 (Cambodia), Glossary No.100 
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derive from any natural disasters but came from the human because the company did not have 

a capability to stop the fire”.2 

As explained above, COVID-19 had an unprecedented impact and there are discussions 

around the globe about whether COVID-19 is a force majeure event. If it is, employers legally 

have the right to suspend employees without any payment. 

Article 71 of the Labor Law states that the labor contract shall be suspended under the 

following reasons: 

[... 

(7) Temporary layoff of a worker for valid reasons in accordance with internal 

regulations 

(10) An Act of God that prevents one of the parties from fulfilling his obligation up to a 

maximum of three months. 

(11) When the enterprise faces serious economic or material difficulties or any 

particularly unusual difficulty which leads to a suspension of enterprise operations. 

This suspension shall not exceed two months and be under the control of the labor 

inspector. 

…] 

Based on these provisions, employers might be able to suspend their employees on the 

grounds of COVID-19 if it is considered a force majeure, has had an impact on the enterprise’s 

operations and also on the condition that a force majeure is written in the employment contract 

and internal regulations of the enterprise. Without such conditions, any suspensions of 

employment contracts are not valid. In addition, Article 71 of the Labor Law requires employers 

to request permission from the labor inspectors. Employers have the choice whether they apply 

Article 71(10), where the suspension period is 3 months, or Article 71(11), where the 

suspension period is 2 months. The provisions of Article 71(7) and Article 71(11) neither 

explain the term “valid reason” nor “serious economic or material difficulties or any particularly 

unusual difficulty”. In addition, Article 71(7) and Article 71(10) do not state whether 

permission from a labor inspector is required. This ambiguity leads to three uncertain scenarios 

of implementation below: 

                         
2
 June Textile Garment Co. Ltd vs. Free Trade Union of Workers of the Kingdom of Cambodia (FTUWKC) 

Local Union [2011] 54/11, 2011, 13-14 



 

   

  6  |  Contemporary Cambodian Labor and Employment Law  

 

Scenario 1: Can Article 71(10) be used to explain “valid reason” under Article 71(7) 

and Article 71(11)? If it is interpreted in the context of “valid reasons” under Article 

71(7), will the period of suspension be 3 months or longer? If the internal regulations 

state that the period of suspension is longer than 3 months, what will be applied?  

From the Author’s perspective: Article 71(10) can be interpreted in the context of 

“valid reasons” under Article 71(7) if COVID-19 is considered as a force majeure in 

Cambodia. However, at the time of writing this article, COVID-19 is not considered a 

force majeure under Cambodian Law, despite force majeure being defined in the civil 

code and other laws and regulations in force in Cambodia. Consequently, if employers 

use COVID-19 as the grounds for employment contract suspension, such a suspension 

is considered illegal. On the contrary, if the employer suspends the employment contract 

in the midst of the period of lockdown based on the government’s decision and others, 

such as the event of the February 20 2021 community COVID-19 outbreak, such 

suspension would be considered a valid reason because of the government’s action or 

operations of law; but this situation would still not be considered as a force majeure.  

Scenario 2: Can Article 71(10) be used to explain “serious economic or material 

difficulties or any particularly unusual difficulty” under Article 71(11)? If Article 

71(10) is interpreted in the context of “serious economic or material difficulties or any 

particularly unusual difficulty” under Article 71(11), will the period of suspension be 2 

or 3 months? 

From the Author’s perspective: Article 71(10) can be interpreted in the context of 

“serious economic or material difficulties or any particularly unusual difficulty” under 

Article 71(11) if COVID-19 is considered a force majeure in Cambodia. As explained 

in Scenario 1, COVID-19 is not considered a force majeure in Cambodia. Therefore, 

employers cannot refer to COVID-19 as a reason for suspension of the employment 

contract. However, the employer can use the impacts of COVID-19 as the reason to 

support the suspension of the employment contract under Article 71(11) as a stand-

alone reason for legal suspension. The impacts of COVID-19 can include the suspension 

of importing goods or raw materials, which will cause the enterprises to have a “serious 

material difficulty”; in this situation, the employer could suspend the employment 

contract for a period of 2 months. 
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Scenario 3: If Article 71(10) is interpreted in the context of Article 71(7), is permission 

from a labor inspector required? 

From the Author’s perspective: There are two schools of thought. One would say 

“Permission is not required because the law is silent. In addition, Article 24 of the 

Labor Law requires the internal regulations established by the enterprise to be visaed 

by a labor inspector before coming into effect, and the visa on the internal regulations 

must be issued within a period of 60 days. For this reason, permission from a labor 

inspector is not required because the internal regulations of the company have already 

been approved by a labor inspector before they were put in practice.” In such a 

situation, a notice to the labor inspector would be enough.” The second school of 

thought would say “Permission from a labor inspector would be required because the 

‘valid reason’ is a very broad term and can be interpreted in accordance with the real 

situation, and the role of a labor inspector is very important to investigate whether the 

situation raised by the employer is a ‘valid reason’ for suspension of the employment 

contract”. For the interpretation of COVID-19 as a force majeure, permission would 

be required because a force majeure is defined as an interruption by a natural cause 

beyond any form of human control. In the current Cambodian context, COVID-19 is 

still not considered a force majeure under Cambodian law because the Cambodian 

government is able to control the situation with different preventive measures and 

provisions of social assistance to the affected people or workers whose residence and/or 

workplace is located in an area where lockdown protocols are in place. In a nutshell, 

Article 71(7) of the Labor Law creates ambiguity for implementation regarding 

permission from a labor inspector for suspension of an employment contract. Whereas 

the implementation of Article 71(10), would require the permission of a labor inspector 

for suspension of employment contract despite the law being silent. 

3. Termination of Employment Contracts  

According to the Cambodian Labor Law, employment contracts are divided into fixed 

duration contracts (FDCs) and undetermined duration contracts (UDCs). The FDCs can be 
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terminated based on the provision of Article 73 of the Labor Law, whereas the UDCs can 

be terminated based on Article 74 of the Labor Law.3 

Termination of an FDC:  

FDCs can be terminated based on the following situations: 

- On the expiration date of the FDC. (Article 73 (1)) 

- Before the expiration date:  

- By agreement of the parties, this agreement is made in the form of 

writing in the presence of a labor inspector (Article 73 (1)) 

- By provision of Labor Law in the event of serious misconduct or a force 

majeure if there is no agreement between parties. (Article 73 (2)) 

- By the will of either employer or employee (Article 73 (3)) 

From the Author’s perspective: In the situation that an employer wants to terminate an 

FDC with the backing of Article 73(2), using COVID-19 as a force majeure. Realistically, 

COVID-19 is not considered a force majeure in Cambodia as of now. Therefore, employers 

cannot terminate an FDC using COVID-19 as the reasoning. However, if the FDC expires 

during a period of lockdown because of COVID-19 and the employer has no more work for his 

or her employees whose FDCs have expired, the termination of an FDC can be made on the 

grounds of Article 73 (1), but not Article 73 (2). Besides this, if the employer or employee 

terminates the FDC based on will before the expiration date, the employee is entitled to 

damages in an amount at least equal to the remuneration he or she would have received until 

the termination of the contract as stated in Article 73 (3). The same applies to employees when 

he or she wishes to terminate their FDC by will or by using COVID-19 as a force majeure. 

Termination of a UDC 

UDCs can be terminated anytime at the will of the parties. According to Article 74 of 

the Labor Law, if the employers wish to terminate the UDC, he or she is required to give prior 

notice in writing to the employee and provide a valid reason of termination based on aptitude 

or behavior of the employee, and the requirements of the operation of the enterprise, the 

establishment, or the group. However, if an employee were to terminate their UDC, they are 

only required to give prior notice to the employer, a valid reason for leaving is not required. 

                         
3
 For cases related to FDC and UDC, see case Jacqsintex Garment Co. Ltd. vs. Democratic Union of Jacqsintex 

[2003] 10/03, 2003 (Arbitration Council Cambodia)  
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In the situation of a mass layoff resulting from a reduction in an establishment’s activity 

or an internal reorganization that is foreseen by the employer, termination of UDCs will be 

established in an order based on professional qualifications, seniority within the establishment, 

and family burdens of the employee. The seniority of an employee in the workplace has to be 

increased by one year if the employee is married, and one year for each dependent child (Article 

95 of the Labor Law).  

From the Author’s perspective:  

Article 74 of the Labor Law does not provide an explanation of the requirements of the 

operation of the enterprise, the establishment, or the group that leads to the termination of an 

employee with a UDC. How does an employer prove an employee’s aptitude or behavior is 

enough to terminate during COVID-19? What kind of Key Performance Indicators (KPIs) does 

the employer need to present when there is a disagreement between the employee and the 

employer? Finally, how does the employer gauge whether the employee is performing well or 

badly due to the activities of enterprise, establishment, or group being disrupted or ceased?  

In such a situation, if the employer terminates a UDC based on Article 74 of the Labor 

Law during COVID-19, there may be difficulty in justifying a valid reason for termination, if 

the employee disagrees. Consequently, the case becomes a labor dispute, which requires that 

provisions of Chapter 12 of the Labor Law are followed. At the moment, there has not been any 

official form of online dispute resolution introduced. In addition, physical forms of dispute 

resolution cannot take place due to the preventive measures that have been set by the 

government. Therefore, there is no way for employers and employees to resolve a dispute. 

The same problems can also happen in the situation of a mass layoff resulting from a 

reduction in an establishment’s activity or an internal reorganization that is foreseen by an 

employer who is affected by COVID-19. If the employer is able to prove that the establishment’s 

activity is brought to a halt by COVID-19, and is required to reorganize the enterprise for 

survival, the mass layoff of UDC employees will be ordered based on the criteria previously 

mentioned. Even if the employer manages to do so, it would realistically be impossible to 

negotiate and make a deal with the union or employees’ representatives to terminate a number 

of employees. However, if the employer plans a mass layoff of employees that are clearly unfit 

for the job, employees’ representatives or unions may agree to this. But, if the union or 

employees’ representatives disagree with the employers on the clear plan for a mass layoff, the 

mass layoff will be brought to a standstill. As explained above, when such a situation happens 
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during the COVID-19 pandemic, there is no way to solve this dispute because there is no way 

for the parties to physically meet and for dispute resolution to take place. 

Conclusion and Recommendations 

In conclusion, from the author’s perspective, any attempt to use COVID-19 as a force 

majeure in order to suspend and/or terminate an employment contract in the context of 

Cambodia is not valid, except if it is written in the employment contract or internal regulations 

of the enterprises visaed by the labor inspectors since COVID-19 is not considered a force 

majeure under Cambodian Law. However, it would be considered a quasi-force majeure. This 

is because the situation can be managed by the government despite its great impacts on the 

economy, society, and many businesses are still able to operate partially as a way of adapting 

to the new normal such as working from home and online businesses (e-commerce).  

Due to the remodeling of the business operations, a new normal has emerged, and the 

concept of a workplace has changed to include a person’s residence as a form of a workplace 

as well. In this scenario, a person’s residence has not yet been considered a workplace under 

the Labor Law. As a result, the Cambodian Labor Law cannot be fully implemented in this 

situation because the Labor Law does not have anything that deals with this type of scenario. 

During this time, employers have had a hard time exercising their rights to provide supervision 

and direction to employees because they are working from home. Whereas employees have 

faced losing their employment benefits and are unable to exercise their rights to access 

grievance mechanisms when their rights are violated by their employers due to the absence of 

online dispute resolutions. 

For the reasons outlined above, the Cambodian Labor Law should be amended to adapt 

to this situation and to prepare for the unforeseen future, where an other pandemic or similar 

event may emerge. 
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Chapter 2: 

Employment of Persons with Disabilities: 

Perspectives of Persons with Physical Disabilities 

 

SOUN Ponleu 

 

 

Abstract  

The right to employment for people with disabilities (PWDs) is enshrined in the United 

Nations Convention on the Rights of Persons with Disabilities. This Convention works to 

promote and protect the human rights of PWDs and explicitly recognizes their right to work on 

an equal basis with others. Since Cambodia’s adoption of a specific law protecting the rights of 

PWDs in 2009, the country has undergone a significant transition, reaching lower-middle-

income status in 2015 and aspiring to attain upper-middle-income status and high-income by 

2030 and 2050 respectively. However, the implementation of legislation and national policies 

for the inclusion of PWDs within such economic goals is unclear, prompting concerns about 

the employment of PWDs. Since PWDs are affected directly by the implementation of these 

laws, they are best placed to provide accurate information on their effectiveness. To bridge this 

gap between policy and lived experience, this paper will examine the views of PWDs on the 

implementation of key laws as well as the employment challenges that remain for Cambodian 

PWDs. 
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1. Introduction 

Cambodia’s history of war and genocide has left behind many legacies, including a high 

number of people with disabilities (PWDs). Additionally, there are people injured by 

unexploded bombs and landmines, traffic accidents, work accidents, malnutrition, diseases, and 

other causes that have led to high numbers of PWDs. Estimates of the number of PWDs in 

Cambodia are the subject of disagreement, mostly between figures produced by the Cambodian 

Government and those by international organisations. The World Health Organisation (WHO) 

estimates that 15% of the global population lives with disabilities.1 However, the National 

Disability Strategic Plan 2019 – 2023 estimates that there are only around 524 000 PWDs in 

Cambodia, which is 4% of the total population.2 Regardless, the UN’s ‘Disability and 

Development Report: Realizing the Sustainable Development Goals by, for and with Persons 

with Disabilities 2018’ shows that the employment-to-population ratio of economically active 

people with disabilities is only half that of persons without disabilities, and employed persons 

with disabilities tend to earn lower wages than their counterparts without disabilities.3 Like 

other parts of the world, disabled people in Cambodia are more likely than their able-bodied 

counterparts to be unemployed, in low status occupations, earn less or be out of the labor market 

altogether.4 The ‘Brief Report on the Implementation of National Disability Strategic Plan 2014 

– 2018’ shows that only 2,393 PWDs and another 3,475 PWDs have been recruited to work in 

40 state institutions and 77 private companies.5 Though Cambodia has a legal framework 

promoting and protecting the employment of PWDs, the effectiveness of their implementation 

is questionable. In order to understand the effectiveness, this paper engages with PWDs who 

are affected directly by these laws. This paper is based on the logic that if the legal provisions 

promoting employment of PWDs are effectively implemented, PWDs will receive the benefits 

                         
1
 World Health Organization, 'World Report on Disability 2011' (World Health Organization, 2011) 29. 

2 Disability Action Council, National Disability Strategic Plan 2019 – 2023 (Disability Action Council 

Secretariat General, Ministry of Social Affairs Vetaran and Youth Rehabilitation, December, 2019) 1.  
3
 United Nations Department of Economics and Social Affairs, Disability and Development Report: Realizing 

the Sustainable Development Goals by, for and with persons with disabilities 2018 (United Nations Department 

of Economics and Social Affairs, 2019) 152.  
4
 Alexandra Gartrell, ‘“A Frog in a Well”: The Exclusion of Disabled People from Work in Cambodia’ (2010) 

25 (3) Disability and Society 289.  
5
 Disability Action Council, Brief Report on the Implementation of National Disability Strategic Plan 2014 – 

2018 (Disability Action Council Secretariat General, Ministry of Social Affairs Vetaran and Youth 

Rehabilitation, 2019) 5.  
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and will have a positive perception of the laws. It will examine the implementation of and 

challenges arising from key provisions relating to employment from the perspective of PWDs.  

Finally, it provides recommendations from PWDs  on how to improve their experience of 

employment in Cambodia.  

1.1. Research Questions and Sub-Research Questions 

Main Research Question 

What are the perceptions of persons with physical disabilities on the actual 

implementation and challenges of Cambodian legal provisions related to the employment of 

persons with disabilities? 

Sub-Research Questions 

1. To what extent are PWDs aware of the PWDs' employment legal framework?  

2. How do PWDs perceive the implementation of those legal provisions?  

3. What are PWDs' recommendations for future improvement?  

1.2. Methodology 

This research gives voice to the experiences, knowledge, and observations of physically 

disabled persons through in-depth, semi-structured interviews in an attempt to gain an insight 

into their perceptions of the implementation of PWDs’ employment provisions in Cambodia. 

The purposive sampling technique was used to select the respondents based on two criteria: (1) 

being within the legal employment age (18 – 60 years) and (2) being an economically active 

person (either being employed or looking for employment opportunities) living in Phnom Penh 

City and Kandal Province. There are 20 respondents who have common types of disability 

including loss of limbs, post-polio condition, spinal fracture, gradual vision loss, and blindness. 

The challenges faced by PWDs' in employment are examined through descriptive analyses of 

relevant employment barriers and the employment legal provisions that were mentioned by 

respondents. Respondents were found by asking each respondent if they could recommend 

persons with physical disabilities who might be interested in the project. Interviews were 

conducted in-person between 10 July- 10 August 2020. Each interview took 60 minutes and 

started by introducing the purpose of the paper, obtaining participant consent and informing 

participants to skip any questions they did not want to answer. Due to the fact that it is difficult 

to find respondents who were currently employed or looking for employment opportunities, 
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there were only 20 respondents in the sample size. This paper does not purport to represent the 

perceptions of PWDs' to employment; however, it hopes to provide some insights from the in-

depth interviews conducted and open a pathway for future studies. 

1.3. Definitions 

The definition of disability is multidimensional and complex. In the International 

Classification of Functioning, Disability and Health (ICF), disability is defined as the 

difficulties encountered in any one or all three areas: human function impairments, activity 

limitation and participation restriction.6 In the UN Convention on the Rights of Persons with 

Disabilities (CRPD), disability refers to persons who have long-term physical, mental, 

intellectual or sensory impairments which in interaction with various barriers may hinder their 

full and effective participation in society on an equal basis with others.7 On the other hand, in 

the Law on the Protection and the Promotion of the Rights of Persons with Disabilities 2009 

(Cambodia) (Cambodian Law on the Rights of PWDs), PWDs refers to any persons who lack, 

lose, or damage any physical or mental functions, which result in a disturbance to their daily 

life or activities, such as physical, visual, hearing, intellectual impairments, mental disorders 

and any other types of disabilities toward the insurmountable end of the scale.8 The Inter-

Ministerial Prakas on Determination of Criteria For Types and Levels of Disability 2011 

(Cambodia) identifies four types of disabilities: physical disability, intellectual disability, 

mental disability and other disabilities.9 Physical disability, which is the focus of this paper, is 

defined by five major types of difficulty: difficulty in moving, seeing, hearing, speech, and 

difficulty with internal organs.10  

2. International Legal Instruments 

After emerging from a two-decade conflict that left hundreds of thousands of people 

physically disabled, Cambodia promptly adopted many conventions, resolutions, and 

                         
6
 World Health Organization, International Classification of Functioning, Disability and Health (ICF) (World 

Health Organization, 2001) 14.  
7
 Article 1 Convention on the Rights of Person with Disabilities.  

8
 Article 4 Law on the Protection and the Promotion of the Rights of PWDs.  

9
 Article 5, Inter-Ministerial Prakas on Determination of Criteria for Types and Levels of Disability 2011.  

10
 Ibid Article 6.  
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proclamations that related either directly or indirectly to the rights of PWDs.11 In the last ten 

years, Cambodia has adopted several international legally binding treaties as well as policies 

and strategies that promote and protect PWDs’ rights to productive and decent work. In 2012, 

Cambodia ratified the CRPD and its Optional Protocol.  Article 27 of CRDP guarantees the 

right of PWDs to work on an equal basis with others. In 2013, Cambodia adopted the regional 

‘Incheon Strategy’ for Persons with Disabilities in Asia and the Pacific. Goal 1 of the strategy 

is to reduce poverty and enhance work and employment prospects through (1) increasing work 

and employment for persons of working age with disabilities who can and want to work and (2) 

increase the participation of persons with disabilities in vocational training and the other 

employment-support programs funded by governments.12 At the UN General Assembly in late 

2015 Cambodia endorsed the Sustainable Development Goals (SDGs) which pledge to leave 

no one behind, though these are not binding on States.13 Goal 8 of the SDGs aims to achieve 

full and productive employment and decent work for all women and men, including for persons 

with disabilities, and equal pay for work of equal value. On the international stage, Cambodia 

has shown a strong commitment to move the country towards a more inclusive society by 

removing barriers and providing opportunities to PWDs. However, at present, Cambodia has 

not yet ratified ILO Vocational Rehabilitation and Employment (Disabled Persons) Convention 

1983 (No. 159). 

3. National Legal Framework and National Policies      

The Cambodian Constitution 1993 (Cambodia) and early elements of the legislative 

framework adopted in the 1990s show a commitment to the employment of PWDs.14 Though 

the Labor Law 1997 (Cambodia) does not have any provisions on the employment of PWDs, it 

                         
11

 For example, the Asian and Pacific Decade of Persons with Disabilities (1993-2002), Anti-Personnel Mine 

Ban Treaty, Proclamation on the Full Participation and Equality of People with Disabilities in the Asia Pacific 

Region and the Biwako Millennium Framework for Action Towards and Inclusive, Barrier-Free and Rights-

Based Society for Persons with Disability (2003 – 2012). 
12

 Asia and Pacific Decade of Persons with Disabilities 2013 – 2022, Incheon Strategy "Make the Right Real", 

(adopted in 2013) 20.  
13

 United Nations General Assembly, Transforming our world: the 2030 Agenda for Sustainable Development, 

adopted by resolution 70/1, (2015) 1. 
14

 For example, see the Constitution of the Kingdom of Cambodia 1993, Cabinet Resolution on Principles of 

Rehabilitation, Vocational Training and Job Placement for Persons with disabilities (No. 181/SSR) 1990, 

Ministerial Decision on Establishment of National Centre of Disabled Persons (NCDP) (No. 757/MOSALVA) 

1997.  
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establishes principles to protect all workers in Cambodia.15 However, the provision prohibiting 

discrimination does not include disability in its listed grounds.16 Promotion of PWDs' 

employment is also found in the Sub-Decree on the Implementation of the Law on Investments 

of the Kingdom of Cambodia 1997 (Cambodia) which regulates a tax exemption for foreign 

enterprises based on several factors, including the percentage of disabled workers they employ. 

Employment of PWDs is also included in the Cambodian Law on the Rights of PWDs. This 

law ensures that PWDs who have the required qualifications and competence to carry out the 

duties have the right to be employed without discrimination.17 Additionally, the law establishes 

quotas for employment of PWDs,18 which are set out in the Sub-decree on Quota for 

Recruitment of Disabled Persons 2010 (Cambodia). 19 It sets a recruitment quota that state 

institutions with more than 50 staff must employ 2% staff who are ‘qualified and capable’ 

PWDs, while  private sector entities employing more than 100 workers must ensure 1% of their 

staff are PWDs. Employers are given 3 years to comply with the law, and those who flout it 

face mandatory fines.20 The Cambodian Law on the Rights of PWDs also attempts to promote 

employment by requiring that public places and transportation be made accessible for persons 

with all types of disabilities.21  

In aiming to be an inclusive society, Cambodia has importantly adopted various laws 

and policies to promote the employment of PWDs.  However, the laws and policies are not 

accompanied by any specific mechanisms to ensure compliance nor any institutions where 

PWDs can resolve concerns relating to employment.   

                         
15

 Article 1 Labor Law.  
16

 Ibid Article 12. 
17

 Article 33 Law on the Protection and the Promotion of the Rights of PWDs.  
18 Ibid Article 34. 
19

 Articles 5-6 Sub-decree on Quota for Recruitment of Disabled Persons.  
20

 Ibid Article 13. 
21

 Articles 21-26 Law on the Protection and the Promotion of the Rights of PWDs. 
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4. Results/Findings 

Table 1: Demographic Information of Respondents 

Demographic Info Items Frequency  

Gender  
Female 12 

Male 8 

Type of Physical Disability  
Difficulty Moving  15 

Difficulty Seeing  5 

Location 
Phnom Penh  14 

Kandal  6 

Age  

18≤age<30 8 

30<age<40 6 

40<age<50 4 

50<age≤60  2 

Education Background  

Bachelor's Degree  6 

High School  0 

Secondary School  2 

Primary School 8 

Special Vocational 

Training  
4 

Current Occupation  

Governmental Sector 4 

Private Sector  7 

NGOs  9 

 

4.1. Persons with Disabilities’ Awareness of Employment Provisions 

The first interview topic examines respondent awareness of the employment provisions 

for PWDs in law. The results suggest that there are five main areas of PWDs' employment that 

respondents believe are stated, protected, and guaranteed by Cambodian legal provisions in one 

way or another. Most respondents are aware that they are protected against discrimination in 

seeking employment and in the workplace (90%), that there is quota on the recruitment of 

PWDs in both the public and private sectors (80%), that there are legal provisions ensuring 

PWD accessibility in both building and transportation (60%), that there are tax incentives for 

companies that hire a quota of PWDs (60%), and that there are mandatory fines imposed on  

employers who do not comply with these quotas (50%).22 

                         
22

 Figure 1 
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Figure 1: PWDs' Awareness of the Employment Provisions of PWDs 

 

In general, respondents were aware of most of the legal provisions related to employment of 

PWDs. Respondents indicated that they sought out information related to employment through 

their friends, networks, institutions, and disability organisations that they are involved with. A 

project manager of a local NGO working on disability issues and has severe spinal fracture 

shared her experience: 

“Because of some major difficulties, I decided to stop going to school since I 

was in grade 6, and so did the majority of PWDs I know. However, they and I 

acknowledge that acquiring information including employment of PWDs is important. 

So, we have tried our best to make sure that we get and understand every information 

including employment of PWDs through our friends, networks, institutions, and 

disability organisations we are involved with.” (Respondent Number 8) 

4.2. Persons with Disabilities’ Perceptions on Provisions 

The majority of respondents were aware of legal protection against discrimination in 

employment but generally held negative perceptions about their effectiveness. Most 

respondents believe that PWDs still experience employment discrimination based on 

stereotypical ideas which exclude them from valuable opportunities in the labor market. 

Another discrimination issue is ‘employment boundaries’ in which they are trapped in a 

workplace where they cannot develop their professionalism and experience. A respondent who 

lost his leg because of a post-polio condition shared his experience:   

“I want to find a job that makes me happy while I can keep on improving myself. 

However, my institution sees my physical disability more than my ability when it comes 

to assigning new work.  They mostly told me that I could not do the task, I replied that 
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they were discriminating against me. But they did not listen to me. I feel like I am stuck 

in a boundary that I cannot realize my full potential.” (Respondent Number 1) 

A private company employee who lost her ability to walk because of a post-polio 

condition shared a similar concern:  

“In the workplace, employers usually fail to realize that disabled people also 

want to be an essential part of the team that drives the organization forward. We want 

to have proper vocational training and to be able to develop our careers just like 

everybody else. As far as I know, I haven't seen any legal mechanisms or 

implementation regarding this issue yet.” (Respondent Number 9) 

Respondents also held negative attitudes towards quotas on the recruitment of PWDs. 

Though there is no publicly available data showing the number of government institutions and 

private companies whose workforce meets the quota targets, all respondents who were aware 

of quotas thought that the quotas were not being met. An interviewee who has a visual 

impairment and works in a massage parlor believes that the implementation of quotas is 

inadequate and has little impact in supporting the lives of PWDs, especially vulnerable groups. 

He said: 

“The quota given to private legal entities is almost equal to zero if I may say. It 

is because there are only a few multinational corporations and global companies who 

hire more than 100 employees; however, the majority of domestic companies and SMEs 

cannot hire more than 100 employees. Moreover, vulnerable PWDs including people 

with severe physical disabilities and people with visual impairment don't have the 

opportunity to compete for the quota due to the severity of their condition, and there 

aren't any mechanisms to improve this loophole yet.” (Respondent Number 12) 

A government official who also has a visual impairment from gradual vision loss shared 

her opinion on the quotas for the employment of PWDs. She said:  

“The quota does encourage both public and private institutions to hire employees 

who are disabled; however, it does not specify a mechanism to ensure equal opportunity 
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to different kinds of disabilities. People with visual impairment and severe disability 

who are in the most vulnerable group are likely to be left out.” (Respondent Number 4) 

Despite the Cambodian Government’s vision of building an inclusive society in which 

PWDs do not face barriers in accessing public facilities, public buildings and transportation are 

still amongst the major concerns of PWDs. The implementation of legal provisions related to 

this issue received quite negative responses from respondents. An NGO Executive Director 

who works on disability issues and uses a wheelchair shared his perspective. He said: 

“When we talk about working, the first thing we do is travel to the workplace. 

When the salary is quite slim, the majority of PWDs need help, they need public 

transportation. However, public transportation does not make it convenient for PWDs 

to access yet. Transportation is still a huge concern. This is how inaccessible 

transportation discourages them from seeking work.” (Respondent Number 7) 

He also shared his negative view on the accessibility of workplaces. He said:  

“For a big company, say a global company, they have the ability to rent an office 

with a standard that is favorable to both disabled and non-disabled persons to access. 

However, for some local industries, firms, or companies, they find the cost of making 

the physical environment of the workplace disability-friendly is very high. If recruiting 

disabled employees, employers need to foster ideas of universal design, such as friendly-

sidewalk, ramping, canteen, restroom, etc. If they cannot find any justification or excuse 

not to recruit PWDs, they would donate money to the PWDs Fund rather than hire 

PWDs and spend a large amount of money on creating a disability-friendly workplace.” 

(Respondent Number 7)   

Another respondent, a recent graduate majoring in accounting, has severe difficulties 

and a spinal fracture. She shared her experience on how facility inaccessibility is still a major 

barrier in her employment: 

“I used to work as an accountant and administrator in a private school. The 

nature of the work matched my interests and education in accountancy. I tried to adjust 

myself to the office layout but taking the wheelchair in and out of the toilet was not 
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easy. I told my manager about this issue, but he could not help since the building was 

rented, and they were not allowed to make adjustments.” (Respondent Number 5) 

Amongst those respondents who were aware of the taxation incentives available to 

foreign investors or companies that hire minimum numbers of PWDs, a majority of them 

expressed the view that the scope of the law is quite narrow and positive use is limited and 

rarely seen.  

A survivor of a landmine explosion who lost both eyes during the accident shared his 

experience as an old age masseuse. He said:   

 “I heard that in investment law as well as in disability law, investors or business 

owners were encouraged to hire disabled employees in their company through 

incentives provided in terms of tax exemption or friendly tax arrangements.  However, 

little to none has been seen in reality. In this massage space, for instance, all masseuses 

are disabled persons, but we need to pay full taxes monthly to the government, hence it 

leads to low monthly income for us in general.” (Respondent Number 10) 

50% of respondents were aware of the mandatory fines for those employers who did not 

meet the quotas established under the relevant sub-decree. One of these respondents showed 

negative attitudes to the implementation of mandatory fines. A former Executive Director of a 

disability organization shared his view: 

“It's already been 10 years since the sub-decree was adopted, so if they [the 

government] don't have a clear mechanism for monitoring or implementing it, and most 

of the private sector doesn't understand what it's for, then we are not going to achieve 

anything. There is no legal enforcement in the sub-decree, it is often seen only as an 

announcement.” (Respondent Number 20) 

A program manager in a disability organization who is aware of all of the above-

mentioned provisions including the Sub-Decree on quotas expressed disappointment toward 

their implementation. She said:  

 “I don't see enough commitment from either the government or private 

companies in contributing mandatory fines to the disability fund [Persons with 
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Disability Fund]. Even though there is no official data from the government, the truth 

can be seen in today’s society, especially in rural areas. If the mandatory fines are 

collected well, people with disability to a large extent will receive benefits from the fine. 

However, I see a lot of disabled people who are in a very vulnerable condition.” 

(Respondent Number 6)  

Conclusion and PWDs’ Recommendations 

The challenges in implementing the legal provisions related to PWDs' employment are 

multi-faceted. Therefore, the interventions to better promote the employment of PWDs should 

be diversified and involve multiple partners. The key suggestions given by respondents to better 

promote the employment of PWDs are outlined below. First, for the Cambodian Government 

and its partners, awareness of employment provisions for PWDs must be raised with every 

public institution, private company as well as amongst Cambodian citizens. Most information 

on the employment of PWDs are stated in legal instruments only, limiting their reach to only 

academics and professionals, whereas the general public have received little to no information. 

Accessible documents and resources related to the employment of PWDs should be available 

in various sources and in different forms for everyone. At the same time, the government needs 

to create specific mechanisms to enforce laws and establish new governmental bodies who are 

responsible for monitoring and compliance. Such bodies should have the power to issue and 

collect penalty fines and strengthen punishment for noncompliance by making 

recommendations to amend legal instruments. Additionally, the Cambodian Government 

should educate employers that PWDs have better retention rates which reduces costs related to 

recruitment and retraining of replacements and provides long-term profit.23  

Another important recommendation suggested by the majority of respondents related to 

education and vocational training for PWDs. The Government must take steps to strengthen 

inclusive education in which students with disabilities can learn alongside other students. By 

aligning with Incheon Strategy Goal 3 Cambodia should strive to (1) increase the accessibility 

of the physical environment in the national capital that is open to the public, (2) enhance the 

accessibility and usability of public transportation, (3) enhance the accessibility and usability 

                         
23

 International Labour Organization, The Competitive Advantage of Hiring Persons with Disabilities: An 

Employer’s Guideline to Disability Inclusion at the Workplace (International Labour Organization, 2016) 6.  
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of information and communication services, and (4) halve the proportion of persons with 

disabilities who need but do not have appropriate assistive devices or products. In order to move 

this country towards a more inclusive society, Cambodia must be ambitious and make sure that 

PWDs’ voices are heard in the policymaking process. As such, the 2021 draft Law on the 

Protection of the Rights of Persons with Disabilities should focus on removing employment 

barriers, including discrimination, limits to professional development and promotion, access to 

transportation and building inaccessibility. At the same time, the new law must ensure that 

existing disability policies related to tax incentives, fines and quotas are effectively enforced.  
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Chapter 3: 

Non-permanent forms of work in Australia and 

Cambodia: A Comparative study  

 

Keelia Fitzpatrick 

 

Abstract  

This article examines the widespread use of non-permanent employment forms of 

work in Australia and Cambodia. In Australia, the most prevalent form of non-permanent 

work is casual employment and in Cambodia the use of short term contracts (‘fixed duration 

contracts’) is widespread in the dominant garment sector. This paper will provide an overview 

of the legal frameworks that establish these forms of work and summarise their benefits and 

drawbacks for workers. It will outline how these forms of work are used in the labor market 

of each country and summarise the key cases and decisions that guide their application. 

Finally, it will offer brief recommendations on reforms that could address the negative 

impacts of non-permanent forms of work in each jurisdiction.  
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Introduction  

‘Temporary work’ is a substantial and growing proportion of employment around the 

world. According to the International Labour Organisation (ILO), the term refers to an 

employment relationship whereby workers are engaged only for a specific period of time 

including fixed-term and project-based contracts and seasonal or casual work.1 This paper will 

look at two forms of temporary work that have garnered much policy and legal attention in 

Australia and Cambodia respectively. In Australia, casual work has become a very common 

form of employment that now makes up a quarter of the Australian workforce.2 In Cambodia, 

fixed duration contracts (FDCs) are very common in the Cambodian garment sector and their 

merits have been debated by stakeholders in the labor relations system for some time. This 

paper will provide an overview of the legal frameworks establishing these forms of work in 

each country and a summary of what rights and benefits they do and do not provide to 

workers. Next, it will look at the significance of these types of work in the Australian and 

Cambodian labor markets. Finally, the paper looks at recent legal and political developments 

relating to how these temporary forms of work are functioning in practice and makes some 

brief recommendations for areas of reform.  

1. Australian Legal Framework Related To Casual Work 

The Fair Work Act 2009 (Cth) (FW Act) establishes the framework for Australia’s 

national workplace relations system and sets the minimum terms and conditions of 

employment. Under this framework, industrial instruments (Awards which set industry-wide 

minimum wages and conditions and enterprise agreements negotiated with employees) sit on 

top of the FW Act. These statutory minimums are the ten National Employment Standards 

(NES), which cannot be overridden by the terms of enterprise agreements or Awards.3 This 

three-tiered system stems from Australia’s history of centralised wage fixing whereby Awards 

and determinations made by the national industrial relations tribunal underpin labor market 

                         
1
 International Labor Organisation,  What is temporary employment (Web Page) 

<https://www.ilo.org/global/topics/non-standard-employment/WCMS_534826/lang--en/index.htm>  
2
 Iain Campbell ‘On-call and related forms of casual work in New Zealand and Australia’ (Conditions of Work 

and Employments Series No. 102,  International Labor Office, 2018) 15. 
3
 Fair Work Commission, National Employment Standards (Web Page) <https://www.fwc.gov.au/awards-and-

agreements/minimum-wages-conditions/national-employment-standards> 

https://www.ilo.org/global/topics/non-standard-employment/WCMS_534826/lang--en/index.htm
https://www.fwc.gov.au/awards-and-agreements/minimum-wages-conditions/national-employment-standards
https://www.fwc.gov.au/awards-and-agreements/minimum-wages-conditions/national-employment-standards
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regulation.4 Casual employment is not defined in the FW Act and is generally not defined by 

Awards or enterprise agreements.5 However the term ‘casual’ is widely used and understood 

to be a type of employment that has no guaranteed hours of work and can be ended without 

notice.6 There are no limits on the type of work or circumstances where casual employment 

can be used, nor on how long a worker can be considered ‘casual’.7 Most of the NES does not 

apply to casual employees, for example, casual workers are excluded from accessing annual 

leave8, paid personal/carer’s leave9, paid community service leave10 and paid compassionate 

leave.11 They are entitled to some categories of unpaid leave.12  Casual employees who have 

been working for at least 12 months on a regular basis may be entitled to access parental leave 

and have the right to request flexible working arrangements.13 Additional regulations on 

casual employment are contained in Awards, for example minimum engagement periods.14  

Under the FW Act and the applicable industry Award, casual workers are entitled to a 

higher hourly pay rate than part time and full time employees.15 Casual workers must be paid 

a 25% ‘casual loading’ in addition to the relevant minimum wage rate. This casual loading is 

generally understood to compensate for the absence of various paid leave entitlements and 

benefits attached to permanency (redundancy payments, termination notice, loss of promotion 

and training opportunities). It is seen as a ‘wage premium’ and therefore touted as a major 

benefit for casual employees.16 However, as discussed later, the extent to which the casual 

loading ensures wage parity between casual and permanent workers is debatable.  

                         
4
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10
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2. Cambodian Legal Framework Related To Non-Permanent Work 

Cambodia’s chief law governing worker rights and labor relations is the Labor Law 

1997 (Labor Law). Article 9 of the Labor Law defines both casual workers and regular 

workers. Casual workers are engaged to perform an unstable job and they are contracted to 

perform work that shall normally be completed within a short period of time or perform work 

temporarily, intermittently, and seasonally. Regular workers are those who regularly perform 

a job on a permanent basis. This paper will not examine casual work in Cambodia and will 

instead focus on two types of employment contracts that are established under the Labor Law: 

fixed/specific duration contracts (FDCs) and unfixed/undetermined duration contracts (UDC).  

The Labor Law requires that FDCs must contain a precise expiration date and cannot 

exceed a period of 2 years. Article 67 of the Labor Law states that an FDC ‘can be renewed 

one or more times, as long as the renewal does not surpass the maximum duration of two 

years’. Interpretation of the limits on the total maximum duration of renewals has been 

contested for many years and is discussed later in this paper.  

As with casual work in Australia, the Labor Law does not prescribe the circumstances 

or nature of work whereby an FDC may be used. However, it does distinguish between 

regular workers and casual workers. Regular workers are those who regularly perform a job 

on a permanent basis and will be covered by FDCs or UDCs. Casual workers are those 

contracted to perform ‘a specific work that shall normally be completed within a short period 

of time’ or ‘a work temporarily, intermittently and seasonally’.17 

There are some differences between the rights and benefits for workers employed 

under FDCs and UDCs in Cambodia. First, employers are not required to provide any reason 

for non-renewal of an FDC,18 whereas the termination of a UDC requires justification.19 

Second, there are different notice of termination periods depending on the length and type of 

contract. There is no notice period for FDCs less than 6 months long. FDCs longer than 6 

months require a notice period of 10 days before its expiration/non-renewal date and those 

longer than one year require a notice period of 15 days.20 The minimum notice period for 

                         
17

 Article 9 Labor Law.  
18

 Except where discrimination is alleged under Article 12 Labor Law.  
19

 Article 73 Labor Law.   
20

 Ibid.  
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UDCs varies from 7 days to 3 months, depending on the workers’ length of continuous 

service, and are generally longer than those required for FDCs of equivalent lengths.21 

Additionally, there are several paid leave entitlements whose calculation formulas mean that 

employing workers on FDCs rather than UDCs is cheaper. Although all full-time workers 

regardless of the type of contract are entitled to 18 days of paid annual leave per year, the 

number of leave days increases according to the worker’s length of continuous service.22 

Thus, there is a financial benefit to employers if they can lawfully interrupt a worker’s 

continuous service by using FDCs.  

Access to the paid maternity leave benefit of 90 days requires that the worker have a 

minimum of one year of uninterrupted service.23 Thus, garment employers are not legally 

obliged to provide paid maternity leave when there has been a break between contracts. 

Although pregnancy discrmination is legally prohibited24 the widespread use of FDCs that are 

less than 1 year in length means that employers can use them to avoid having to pay maternity 

benefits.25  

Workers employed under FDCs are not entitled to access the seniority indemnity 

benefit. This benefit replaced the previous system of dismissal indemnity payments and was 

established through an amendment to the Labor Law in 2018.26 The new benefit entitles UDC 

workers to biannual seniority payments (the sum of 15 days of wages and other benefits). 

There are also differences between UDC and FDCs in how severance pay is calculated in the 

event of termination. Namely, the termination of an FDC entitles the worker to a severance 

payment of 5% of total wages earned during the contract period.27 The termination of a UDC, 

depending on whether it is done with or without a valid reason, can include an entitlement to 
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damages. The termination of a UDC will also entitle the worker to outstanding seniority 

indemnity payments owed to them.28  

3. Implementation: How Casual Work and FDCs Have Shaped Workforces 

There is significant public interest in the legal frameworks that respectively enable 

casual employment in Australia and FDCs in Cambodia due to their widespread use by 

employers. In Australia, casual employees make up around 25% of all employees (almost 

two-and-a half million employees in August 2016).29 It reached this level of 25% in the early 

2000s and since then the proportion has stabilized around this level.30 Proportionally, the 

casual workforce in Australia is 5 times that of New Zealand’s..31 The OECD reports that 

Australia has the highest rate of temporary employment of any industrial country.32 In the 

accommodation and food services industry casual labor makes up 65.4% of all employees, 

and it is also high in retail and agriculture, forestry and fishing.33 Women are more likely than 

men to be casual workers.34 

Given the scale of casual employment in Australia, the effectiveness and fairness of 

the 25% casual loading paid to casual workers has come under scrutiny. Some quantitative 

analysis indicates that hourly wage rates for casual employees are well below the expected 

level35, challenging the assumption that the 25% loading expresses equal financial 

compensation. This has led some to argue that casual employees actually suffer a ‘wage 

penalty’ rather than a ‘wage premium’.36 The wage penalty impacting casual employees is 

most pronounced at the bottom of the wages distribution, where most casual employees are 

concentrated.37 This is because in addition to the absence of paid leave entitlement, casual 

                         
28
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31

 Campbell (n2) 12.  
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workers are ‘more likely to experience fluctuating earnings and involuntary job loss, and 

already earn a relatively low wage’.38  

In Cambodia, although the Labor Law applies across sectors, its application in the 

garment and footwear sectors receive immense attention due to their size and critical role in 

the Cambodian economy. These sectors account for almost 80% of Cambodia’s total exports, 

putting them at the heart of the country’s US$26bn economy.39 Thus the role of FDCs in the 

garment sector is scrutinised particularly by trade unions and NGOs. The ILO estimates that 

the number of Cambodian workers who are ‘temporary’ (as percentage of wage employees) is 

53.22%. Temporary employment is defined as ‘jobs with limited duration, namely fixed-term, 

project or task-based contracts, seasonal and casual work, including day-laborers’.40 Workers 

on FDCs represent 16% of wage employees in Cambodia, based on data from 2012.41 When 

looking only at workers with written contracts, FDCs are 49.72% of wage employees.42 

Recent data on the use of FDCs in the garment sector specifically is harder to find.  

Unfortunately Better Factories Cambodia (BFC), the ILO’s garment sector program, does not 

report data on the number of FDCs. Consequently, civil society studies on FDCs are 

important in understanding their place in the garment sector.  

According to a 2013 study by NGO Workers Rights Consortium nearly 80% of the 

factories employ “most or all of their workers of FDCs”.43 A 2015 report by Human Rights 

Watch stated that the most common length of FDCs is three or six months.44 When FDCs are 

repeatedly renewed, employers can effectively build a permanent workforce using  temporary 
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contracts.45 The Garment Manufacturers Association of Cambodia (GMAC) has contradicted 

claims that the factory practice of using repeated short term contracts is widespread, and 

claims the practice is used by ‘black sheep’ only.46 However, GMAC has long supported 

FDCs as a necessary tool to create the flexible and cost-efficient workforce necessary to 

attract foreign investment in Cambodia.47  

4. Actual Implementation and Challenges 

4.1. Australia: WorkPac Pty Ltd v Skene 

The sustained scale of the Australian casual workforce has led to ‘permanent casual 

work’ becoming common in Australia, with some critics describing these workers as being 

trapped in casual work to their  disadvantage.48 In this context, the nature of casual 

employment has recently been examined by the Australian Federal Court in WorkPac Pty Ltd 

v Skene (2018) 264 FCR 536 (Skene) and its decision affirmed in WorkPac Pty Ltd v Rossato 

[2020] FCAFC 84. In Skene, the worker Mr Skene was employed as a ‘casual’ dump truck 

operator by labor hire company Workpac from July 2010 to April 2012 at Rio Tinto coal 

mining operations in central Queensland. He worked on a ‘fly in/fly out’ basis, his flights and 

accomodations were provided by the employer and rosters were provided up to a year in 

advance. Mr Skene claimed that he was a permanent full time employee of Workpac and was 

therefore entitled to annual leave or payment in lieu of annual leave at the end of employment. 

Workpac argued that Mr. Skene’s employment documents listed his employment as casual, 

and that he was paid the applicable Award hourly rate of pay and casual loading. He was 

therefore not entitled to annual leave and if he was, he would be ‘double dipping’ as he had 

already been paid a causal loading in his hourly rate.  

The primary question in Skene pertained to the annual leave provisions of the FW Act, 

which under Division 6-Annual Leave s.86 states that ‘This Division applies to employees, 

other than casual employees’. Was Mr Skene, for the purpose of s.86 of the FW Act, ‘other 
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than a casual employee’? As the FW Act does not provide a statutory definition of ‘casual 

employee’, the Court had to consider what was the Australian Parliament’s intended meaning 

of the term. Workpac argued that Parliament intended for the industrial meaning of ‘casual 

employee’ to apply, meaning the definition applicable according to the relevant industrial 

instrument (the Award)49 which sits atop the FW Act. The ‘industrial’ meaning is a technical 

one, informed by the history of Awards and enterprise agreements.  Conversely, Mr Skene 

argued that the ‘legal meaning’ of casual employee should be used, which would rely upon 

‘the relevant characteristics or indicicia of casual employment’ as identified in case 

authorities.50 A key characteristic of casual employment, as per Hamzy v Tricon International 

Restaurants trading as KFC (2001) 115 FCR 78, is having no firm advance commitment from 

the employer to continuing and indefinite work according to an agreed pattern of work.51 The 

primary judge concluded that the evidence weighed in favour of Mr Skene being characterised 

as “other than a casual employee”,52 pointing to the roster being set 12 months in advance and 

his continuous employment as key factors. Moreover, Workpac clearly had the expectation 

that Mr Skene would be available to perform his duties on an ongoing basis until whenever 

the assignment was complete.53  

On appeal, the Full Federal Court upheld the primary judge’s view that ‘casual 

employee’ in s.86 should be given its legal meaning.54 The Court found that the NES is at the 

pinnacle of terms and conditions of employment and an industrial instrument should not be 

relied upon to determine the meaning ‘casual employee’ to determine statutory entitlements.55 

Thus, whether someone is a casual worker ‘depends upon an objective characterisation of the 

nature of the particular employment...having regard to all of the circumstances’.56 The indicia 

of casual employment established by the case authorities includes irregular work patterns, 

uncertainty, discontinuity, intermittency of work and unpredictability as they are the usual 
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manifestations of an absence of a firm advance commitment.57 The Full Court upheld the 

determination that Mr Skene was given ‘a firm advance commitment’ as to his employment 

and rosters, and was therefore not a casual employee and was entitled to receive annual leave 

(or be paid monies in lieu) under s.86. The decision was affirmed in the more recent case 

WorkPac Pty Ltd v Rossato [2020] FCAFC 84, which also ruled that Workpac was not 

entitled to offset the casual loading already paid (to the worker) against the leave monies 

owing.58 Workpac Pty Ltd applied for and was granted special leave to the High Court of 

Australia to appeal this decision.59 The Skene ruling was a landmark decision in addressing 

the misuse of casual employment and growth of the ‘permanent casual worker’ in the 

Australian workforce. The Court made clear that using the classification ‘casual’ and payment 

of a casual loading will not necessarily confirm casual employment if the nature of the work 

is not genuinely ‘casual’. The decision was also controversial, and led to parliament  enacting 

legislative reform to create a statutory definition of ‘casual worker’ in 2021 (see discussion on 

this in the conclusion of this article).  

4.2. Cambodia: Maximum duration of cumulative FDCs 

Just as the use of casual employment has been the subject of debate and legal scrutiny 

in Australia, the maximum permissible length of renewed FDCs has been the subject of long 

standing debate in Cambodia. Article 67 of the Labor Law states that an FDC cannot be 

longer than 2 years and that it can be ‘renewed one or more times, as long as the renewal does 

not surpass the maximum duration of two years’. It goes on to say ‘Any violation of this rule 

leads the contract to become a labor contract of undetermined duration’. Article 73(5), on the 

notice period for terminating an FDC, refers to a contract where the ‘total length exceeds the 

time limit specified in Article 67’. The Arbitration Council (AC) has ruled that Articles 67 

and 73 should be read together, and therefore that the maximum total duration of renewed 

FDCs (before automatically reverting to a UDC) is 2 years.60 This AC interpretation refers to 
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and is supported by ILO Recommendation 166-Termination of Employment (R166).61 R166 

provides that contracts of fixed duration should not be used for long term employment and 

that FDCs should be converted to UDCs if they are renewed one or more times.62 

Employer groups have argued that Article 67 means that each FDC renewal cannot 

exceed 2 years (before becoming a UDC), so that the aggregate time of such contracts is not 

applicable.63 In the last 15 years, Cambodian Government draft proposals to amend the Labor 

Law to place fewer restrictions on FDC duration and renewals have been met with outrage 

and criticism from unions, international buyers and NGOs.64 Though such Labor Law 

amendments have not been adopted, the Ministry of Labor and Vocational Training 

(MOLVT) issued Instruction (No 050) on Determination of Employment Contract Types in 

May 2020 clarifying its interpretation of Article 67. The instruction states that the maximum 

length of renewed FDCs is 4 years (after which it will automatically convert to a UDC). In the 

hierarchy of Cambodian law, an instruction/directive issued by a Minister cannot contradict 

existing law.65 Consequently, some unions and worker organisations argue that the AC's 

jurisprudence prevails over Instruction No. 050 and that the instruction does not have a proper 

legal basis. Thus, the permissible length of FDCs remains contested by various stakeholders 

in Cambodia and remains unresolved.  

4.3. The impact of job insecurity on workers 

The focus on and legal questions surrounding non-permanent forms of work stem in 

part from concern about the impact of job insecurity on workers. In Australia, the damage 

associated with casual employment has been widely observed, including by the industrial 

umpire the Fair Work Commission (FWC). For example, in the FWC’s ‘4 yearly review of 

modern awards-casual employment and part time employment’, it states: 
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“Although the casual loading for which modern awards provide notionally 

compensates for the financial benefits of those NES entitlements which are not 

applicable to casuals, this does not take into account the detriments which ... may 

attach to the absence of such benefits, particularly for adult long-term casuals who 

are financially dependent on their casual employment, attending work while sick and 

not taking recreational leave because of concerns about whether any absence from 

work will endanger future employment, the incapacity to properly balance work and 

attending to personal and caring responsibilities and commitments, changes in 

working hours without notice, and potential for the sudden loss of what had been 

regular work without any proper notice or adjustment payment. Additionally, ... there 

are other detriments associated with casual employment of this nature, including the 

lack of a career path, diminished access to training and workplace participation, 

poorer health and safety outcomes and the inability to obtain loans from financial 

institutions.”66 

 

In Cambodia, job insecurity can lead to other violations of rights because ‘when 

employment is constantly renewed, it is also easily terminated.’67 These risks include forced 

overtime, workers not taking sick leave for fear their contract would not be renewed and as 

discussed above, the potential for FDCs to be used by employers to avoid maternity 

obligations.68 Freedom of association, including workers joining a trade union or participating 

in union activities, may also be limited because of fear of contract non-renewal.69 Like 

pregnancy discrimination, anti-union discrimination in unlawful but is difficult to prove.70 A 

2011 report by Yale Law School highlights that increased worker insecurity ‘decreases the 

potential for collective bargaining and peaceful industrial relations and limits the ability of 

workers to enjoy their basic rights under domestic and international law.’71  
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Conclusion and Recommendations 

The issue of temporary, non-permanent work is a topical and much studied issue in 

both Australia and Cambodia. In Australia the primary focus has been on ‘casual 

employment’ and in Cambodia on the use of FDCs in the garment sector.  

The size of the casual workforce in Australia, the component of this workforce who 

are ‘permanent casuals’ and particularly the Skene decision, led to the Australian parliament 

enacting reforms to the FW Act which came into effect in March 2021. A casual employee is 

now defined under the new s.15A  as someone who has been offered a job, without a firm 

advanced commitment to continuing and indefinite work and the person accepts that offer. 

This is assessed at the time the job is offered and accepted, regardless of any changes in the 

employment relationship that may arise from any subsequent conduct of the parties. Though 

these reforms provide clarity to employers following Skene, they do not protect against 

misuse of casual contracts because employers still retain the ability to unilaterally determine 

that an employment relationship is casual regardless of the actual circumstances. The 

Australian Council of Trade Unions has said that the new statutory definition (and its 

retrospective application) will ‘strip the rights of redress of workers who are currently 

mislabelled as casual employees’.72 A definition that looks to the objective circumstances of 

the employment relationship would better address the problem.  

Trade unions in Australia have long advocated to expand the use and scope of ‘casual 

conversion clauses’, whereby long term, regular casual workers employed on a regular basis 

in the same job can elect to convert to permanent full-time or part-time status and be informed 

of this right by employers.73 The 2021 reforms went some ways to incorporating such rights. 

The FW Act amendments extended ‘casual conversion’ rights to some employees after 12 

months of employment, however an employer is not obliged to agree to the conversion to 

permanency if there are ‘reasonable grounds for them not to’.74 The ACTU has criticised the 

scheme as giving employers ‘potentially unlimited “reasonable grounds” to avoid making an 
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offer of conversion to permanent employment’.75 In practice, the ACTU argues that the 

number of conversion offers made under the scheme will greatly diminish. Despite these 

reforms, many of the long standing issues impacting Australian casual workers are likely to 

remain.  

In Cambodia, the prevalence of FDCs has been a contentious issue amongst labor 

relations stakeholders for more than a decade. The most recent intervention by the Cambodian 

Government was the issuing of Ministerial instruction that contradicted the AC’s 

longstanding position that the Labor Law caps the length of cumulative FDCs at 2 years. In 

the author’s view, this is a backward step for the rights of Cambodian workers. Instead, the 

Arbitration Council’s longstanding interpretation on the maximum duration of FDCs should 

be affirmed in law. Additionally, and to proactively limit the increased usage of rolling FDCs, 

it is recommended that the law be amended to set a minimum duration of 6 months (noting 

that the Labor Law already allows for intermittent and seasonal work under Article 9). 

Without intervention, the insecurity and rights violations associated with FDCs will continue 

to tarnish the reputation of the Cambodian garment industry.   
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Chapter 4: 

Copyright Interests during Employment: Some 

Guidance for Decision-Making 

 

PHAN Daro 

 

Abstract 

 During the course of employment, employees who produce copyrighted works are 

presumed to transfer their copyright to their employer absent an explicit transferal agreement. 

In fact, the presumption of transfer to the employer prevails in many jurisdictions. However, 

the practical application of such provisions in those jurisdictions reveals that legal decision-

makers often examine or formulate factors to determine real copyright ownership over works 

produced during employment. While the Cambodian legal framework includes the presumed 

transfer of copyright to the employer, there are no established guidelines to help determine 

such ownership. This chapter explores the factors used in other jurisdictions and recommends 

some insights on how to balance the benefit between employees and employers over the 

copyrighted works created during employment. It first provides a brief overview of the 

current legal framework on copyright ownership before exploring the factors and making 

recommendations.     
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Introductory background 

Does a design director own copyright over greeting cards produced during his or her 

employment?1 Is it an employer or a tutor who owns the copyright over workbooks produced 

for teaching?2 Who owns copyright over computer programmes developed during 

employment?3 At first glance, the answers would be that it is the employers who own 

copyright over those works. While most copyright laws provide copyright ownership to 

the employer, there are cases where legal decision-makers may decide otherwise. Those 

decisions look at the employer-employee relationship, the nature of works, and other factors 

in addition to copyright ownership provisions.     

The rights and obligations of employees and employers are regulated under the 1997 

Labor Law (Cambodian) (‘Labor Law’) and many governmental regulations which are 

designed to protect employees with minimum benefits and allow employees to bargain with 

their employers to secure benefits over the minimums.4 While the protection of employees 

and their minimum benefits are the main objectives, the Labor Law allows employees and 

employers to further negotiate rights and obligations through an employment contract. An 

employment contract is a written or oral agreement in which an employee agrees to work for 

wages for an employer.5 This agreement is an important instrument to establish the employer-

employee relationship in which an employer has the right to supervise and direct an 

employee.6  

The Law on Copyright and Related Rights 2003 (Cambodia) (‘Copyright Law’) 

provides protection to many commercial fields such as publishing, arts, photography, 

computer programs, architecture, designs and more.7 In those fields, employees often produce 

works which attract copyright protection. The Copyright Law makes the employer the owner 

of economic rights in the work created by the employee in the course of the employment 

                         
1 MEI Fields Designs Ltd v Saffron Cards and Gifts Ltd and another (2018) EWHC 1332 (IPEC). 
2 Abbott v Chief Executive, Whitireia Polytechnic ERA Wellington (2010) WA151/10. 
3 King v The South African Weather Service (2009) (3) SA 13 (SCA). 
4 Cambodian labour law comes from a number of sources: the Cambodian Constitution, the Labour Law, 

regulations of the Royal Government, collective bargaining agreements, employment contracts, and employer’s 

internal regulations. See, Labour Law Articles 13, 25. 
5 Labour Law Articles 1, 65. 
6 Kanharith Nop, ‘Employment Contract: Employer’s Right to Supervise and Direct the Worker’ Nop Legal 

(Web Page May 5 2019) <https://noplegal.com>. 
7 Copyright Law Article 2. 
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contract.8 However, the Copyright Law permits the employee to retain ownership of the 

economic rights, provided that such ownership is stated in an agreement. Thus, when there is 

no ownership clause relating to economic rights in the employment agreement, the ownership 

of economic rights is presumed to transfer to the employer provided that the work was created 

‘under the framework of a working contract’. From an economic perspective, the transfer of 

ownership to the employer seems efficient and reasonable.9  

In practice, however, the rigid application of the Copyright Law can be a disincentive 

to employees, hinder work creation, and be unreasonably unfair for the employees who 

receive little remuneration, if any. These negative effects occur when the employees have 

little bargaining power or may not be aware of the value of the economic rights of their 

copyrighted work. Thus, applying the Copyright Law rigorously is important to strike a fair 

balance of protection between employers and those employees who are entitled to minimum 

benefits only.  

The objective of this article is not to argue against employer ownership over the 

copyright. In fact, the author supports such a presumption of transfer to the employer. The 

main objective of this article is to provide some guidance for Cambodian legal practitioners 

and decision-makers to interpret and apply the Copyright Law. This guidance seeks to balance 

the interests of employees and employers in circumstances where there is no clear indication 

of ownership established by transferal clause in an employment contract. The article explores 

the criteria and factors that could be used to decide on the ownership of copyright of works 

created in the course of an employment contract. The author hopes this article will kickstart 

further discussion on this topic and find more viable legal solutions in the future. 

The article first reviews current relevant laws and provisions concerning the legal 

relationship between employers and employees under employment contracts and the 

ownership over works created during employment. Then, it goes on to examine case law from 

several foreign jurisdictions to see how ownership of copyright is determined and concludes 

by making some brief recommendations. This article does not attempt to cover every possible 

                         
8 Ibid Articles 16, 22. 
9 For an explanation of the economic theories behind the transfer of ownership to employer, see Ann Monotti, 

‘Employment Law and Intellectual Property Law: Attempts to Resolve Issues at the Points of Convergence’ in 

Ann Monotti (ed), Employment Law and Intellectual Property Law (Edward Elgar Publishing, 2018).  
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case, but intends to begin the discussion on ownership of copyright under employment 

contracts in Cambodia.  

1. Legal framework on ownership of copyright under employment contracts 

To understand the current legal framework regulating the ownership of copyright 

during employment in Cambodia, this section briefly reviews the Civil Code of Cambodia 

2007 (Cambodia) (‘Civil Code’), the Labor Law, international agreements on intellectual 

property rights, and the Copyright Law, with some perspectives from some foreign 

jurisdictions.   

1.1. Civil code: Only employment contract 

The modern Civil Code of Cambodia was promulgated by the King on December 8, 

2007 after a long cooperation between Cambodia’s Ministry of Justice and the Japan 

International Cooperation Agency.10 The Civil Code provides the general rules and 

obligations for particular types of contracts including employment contracts. A quick review 

of the five articles relating to employment contracts shows no provisions relating to the 

ownership of and remuneration for works produced by employees, except for providing that 

the employer must specify the wages, working hours, and other working conditions for 

employees.11 Employment contracts will also be governed by provisions of the Labor Law.12 

1.2. Employment contracts under the Labor Law 

The Labor Law was promulgated on March 13, 1997 with the assistance from the 

International Labour Organization (ILO), the French Ministry of Labour, and other donors.13 

The Labor Law regulates the contractual relationship between employees and employers, 

detailing the obligations, rights, and benefits for both parties.14 Again, a quick review of the 

law reveals no provisions relevant to copyright ownership and employee benefits except for a 

few articles that relate to what employees need to know before creating works outside the 

                         
10 For an overview of the Civil Code, see Hiroshi Kiyohara, ‘Civil Code’ in Hor Peng, Kong Phallack and Jorg 

Menzel (eds), Introduction to Cambodian Law (Konrad-Adenauer-Stiftung, 2012) 97–133. 
11 Civil Code Articles 664-668. 
12 Ibid Article 668. 
13 See Phallack Kong, ‘Cambodian Labor and Employment Law’ in Hor Peng, Kong Phallack and Jorg Menzel 

(eds), Introduction to Cambodian Law (Konrad-Adenauer-Stiftung, 2012) 285–311. 
14 Labour Law Articles 65-95. 
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scope of the employment. For example, the Labor Law prohibits employees from engaging in 

any professional activities that are in competition with the enterprise of the employer.15     

1.3. International copyright agreements: TRIPS and Berne  

By becoming a member of the World Trade Organization (WTO) in 2004, Cambodia 

is obligated to comply with the Agreement on Trade-Related Aspects of Intellectual Property 

Rights (the TRIPS Agreement).16 On June 27, 2020, Cambodia passed a law; allowing 

Cambodia to become a member of the Berne Convention, the international agreement 

governing copyright. These two international copyright agreements do not include provisions 

on the ownership of copyright work during employment, leaving this matter to national 

copyright legislation.  

1.4. Copyright law and copyrightable subject matters 

The Copyright Law was promulgated in 2003 and covers both copyrighted works and 

related works of performance, phonograms, broadcast programs.17 The objectives of the 

Copyright Law not only protect the legal interests and rights of content creators but also aim 

to ‘secure a just and legitimate exploitation’ of the works for the right holders.18  

The Copyright Law provides a list of items that can be copyrighted: reading books and 

other works of the same characteristics; dramatic works or musical dramas; audio-visual 

works; works of painting, engraving, sculpture or other works of collages, or applied arts; 

photographic works; architectural works; computer program; and products of handicraft, 

hand-made textile products or other clothing fashions.19 The majority of these subject matters 

are created during employment.  

1.5. Copyright ownership: Economic rights and moral rights 

Normally, the author of works and the owner of works are the same person but could 

be two separate persons in some cases. An author has moral rights while an owner of the 

                         
15 Ibid Article 69. 
16 For an overview of IPRs in Cambodia, see Sovath Phin, ‘Economic Law: Intellectual Property Rights’ in Hor 

Peng, Kong Phallack and Jorg Menzel (eds), Introduction to Cambodian Law (Konrad-Adenauer-Stiftung, 2012) 

267–84. 
17 For a brief summary of copyright law in Cambodia, see Ibid. 
18 Law on Copyright and Related Rights 2003 (Cambodia) Article 1. 
19 Ibid Article 7. 



 

    

  Contemporary Cambodian Labor and Employment Law  |  51  

 

copyright possesses economic rights. The person who creates the work is normally the first 

author and owner of the copyright in the work. The Copyright Law stipulates that the author 

of a work is the first owner of the copyright.20 For example, the person who writes a novel, 

who composes a piece of music or who takes a photograph is the author and owner of each of 

the respective works. However, if the person created the work in the course of employment, 

the employer will be considered to be the first owner of the copyright.21 An employee, 

however, can still be the owner of the copyright in the course of the employment if there is an 

agreement to keep the employee as the owner. Regardless of who the holder of the economic 

rights is, the author’s moral rights cannot commercially be assigned to third parties, even to 

the employer in the course of employment. The assignment of author’s moral rights is 

prohibited by the Copyright Law in order to protect the author who may be under pressure to 

assign all rights.22 Interestingly, the provisions of copyright ownership do not seem to cover 

works of performers, phonogram and video producers, and broadcasters.23 

1.6. Ownership under the employment contract 

 The Copyright Law has two main provisions that expressly regulate the ownership of 

copyright between the employee and the employer. The first provision provides that the 

economic rights in the work created by an author ‘under the framework of an employment 

contract’ are ‘considered to be transferred’ to the employer. However, the same provision also 

specifies that there can be an agreement that contradicts the presumption of transfer to the 

employer.24 The second provision similarly states that the economic rights on a ‘computer 

program’ written by one or more employees in the ‘exercise of their duties or following the 

instructions of their employer are property of the employer’, except where there are 

contradictory provisions in the contract.25 While the two provisions differ in subject matters 

                         
20 Copyright Law Article 16. 
21 The word “author” can loosely refer to both the author and the owner. The distinction being made here is to 

point out the two main types of copyright: moral rights and economic rights. 
22 Copyright Law Article 19. 
23 The way the Copyright Law is written it is hard to interpret whether Article 16 could be applied to related 

rights. Further discussion is needed. 
24 Ibid Article 16. 
25 Ibid Article 22. 
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and language, they both make the employer the owner of the economic rights over works 

created by the employee in course of the employment.26 

1.7. Employer-employee relationship 

The employer-employee relationship exists when both parties conclude an 

employment contract either orally or in writing.27 The employment contract must include 

either expressed or implied obligations for the employee to perform under the supervision and 

direction of the employer.28 In practice, decision-makers have formulated six factors used to 

determine the employer’s right to supervise and direct the employee. Those factors include 

recruitment and determinations relating to wages, working hours, days off, disciplinary 

actions and contract termination. If the employer has determined all six factors, the employer-

employee relationship exists.29 The relationship between employer and employee is only the 

first step in deciding the ownership of economic rights. The other important point is the 

meaning of the phrase ‘under the framework of an employment contract’ or in the course of 

employment. 

1.8. Copyright ownership in foreign jurisdictions      

In Australia, copyright ownership for employees depends entirely on the type of work 

created. The general rule is that when the author of literary, dramatic, musical or artistic work 

is the employee, the employer is the owner so long as the work is made under the employment 

contract.30 For journalistic works, the journalist employee retains only the rights of 

reproduction for inclusion in a book or in any material and visible hard copy format.31 

In France, only natural persons who create works can become the authors. Regardless 

of any contract for service or hire, copyright still vests in the creator.32 Furthermore, French 

                         
26 The different language used in Article 16 and 22 could be significant in enforcement and procedural law. 

Article 16 presumes ownership transfer from the employee to the employer while Article 22 provides the initial 

ownership to the employer.  
27 Labour Law Article 65. 
28 Ibid Articles 2, 3. 
29 Nop (n 6).  
30 Sutherland Asbill & Brennan LLP, ‘Analysis of International Work-for-Hire Laws’, Eversheds Sutherlands 

(Web Page, 2004) <https://us.eversheds-

sutherland.com/portalresource/lookup/poid/Z1tOl9NPluKPtDNIqLMRV56Pab6TfzcRXncKbDtRr9tObDdEuS3

Dr0!/fileUpload.name=/WorkforHireLaws.pdf>. 
31 Ibid. 
32 Intellectual Property Code 1992 (France) Article L111-1. 
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courts rigidly refuse to imply transfers of ownership to employers if there is no real evidence 

of such transfers contained in an employment contract.33 Similar to French copyright law, 

German copyright law maintains ownership in the original author of a work regardless of 

employment contract.34 However, the German courts can find implied transfers in the 

employment contract.35    

 

2. The application of the copyright ownership provisions: Some guidance 

The phrase ‘under the framework of an employment contract’ is crucial to determine 

the employer-employee relationship and the ownership of the economic rights in the work, 

especially when there is no ownership clause in the employment contract. In such a case, legal 

practitioners and decision-makers need to formulate factors that should be used to determine 

ownership in light of the Copyright Right’s objectives.36  

There are many situations where it is obvious that the work has been made by an 

employee under the framework of an employment contract. For instance, an accountant who 

writes a financial report on the last quarter for the board of directors of the company. 

However, it becomes difficult in some situations to decide whether the work is created in the 

course of the employment. For example, where an employee has created the work in his/her 

own time whether using his/her employer’s facilities or not, or where the nature of the work is 

not what the employee is normally paid to create. 

2.1. Job description of the employee 

 The first factor that could provide some guidance to determine ownership of the 

copyright work is the employee’s job description. The job description shows the extent to 

which the expectations of the employer and employee manifest in the employment contract.  

For example, a person is employed as a cleaner and then writes some music during his/her 

own time. The cleaning job description does not require the cleaner to compose music, thus 

the cleaner will be the first owner of the copyright in the music because he/she is employed as 

                         
33 However, a presumption of transfer from author to the employer when the work is a computer program. See, 

Intellectual Property Code 1992 (France) Article L113-9. 
34 Act on Copyright and Related Rights 1965 (Germany) Article 43. 
35 See Sutherland Asbill & Brennan LLP (n 30). 
36 Article 1 of the Copyright Law clearly emphasizes on the ‘just and legitimate exploitation’ of the copyrighted 

works. 
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a cleaner and not a music composer. Even if the cleaner writes the music during the time 

he/she should be performing his employment duties, he/she still will be the owner of the 

copyright.37 Nevertheless, the cleaner may still be liable for breach of the employment 

contract. 

 On the other hand, if the job description includes broad terms, the economic rights will 

belong to the employer. For example, a company recruits a person as a research and 

development engineer who is required to prepare a work of copyright which is useful to his 

employer’s business. The copyright will probably belong to the employer even if the 

employee created the work on his own initiative outside normal working hours. This is 

because the job description requires the employee to research and develop solutions for the 

employer’s business. 

2.2. The actual type of work of the employee    

The employee’s formal job description may no longer accurately describe the 

employee’s actual duties and tasks. In this scenario, the actual type of work carried out by the 

employee will be relevant. The test is to ask whether the skills, effort, and judgement used by 

the employee in creating the work are part of the expressed or implied normal duties of the 

employee. If they are not, the employee will be the first owner of the copyright even if the 

employee has used his employer’s facilities or assistance. In the case of Stevenson, Jordan & 

Harrison Ltd v MacDonald & Evans [1952] 1 TLR 101, an employed accountant who wrote a 

book and gave some lectures was held to be the owner of the book even though the employer 

provided secretarial help. This was because the accountant was employed to advise clients 

and not to give public lectures. However, the book incorporated some reports which the 

accountant had written for a client of the employer, so the copyright in these parts belonged to 

the employer. 

2.3. The nature of the copyrighted work  

 What about a situation where an employee sometimes performs work outside the 

framework of the employment contract? In this scenario, the employee will be the first owner 

of the economic rights.38 Thus, a university lecturer will own the copyright to the notes they 

                         
37 David Bainbridge, Intellectual Property (Pearson Education Limited, 9th Edition, 2012) 104. 
38 Bainbridge (n 37) 105. 
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have prepared for the purpose of giving lectures and will be able to exploit those notes, for 

example, by granting a license to a publisher, provided there is not an express term in the 

employment contract to the contrary. However, modules outlines, lecture plans, and handouts 

which are to be distributed to students are prepared in the course of employment because 

these materials have become an integral part of modern lecturing and fall comfortably with 

the lecturing job description. Nonetheless, research papers, journal articles and books are not 

work created under the working contract unless specifically covered by the contract. In fact, 

writing such materials may be encouraged by the school or university but is not a required 

part of the teaching or lecturing duties. 

2.4. Control over works created by employees 

One factor that usually helps determine the existence of an employment relationship is 

the employer’s control over the employee’s work. If the employer has control over the 

employee’s work, the employer is the owner of the economic rights. However, the employee 

sometimes cannot claim for copyright ownership over their works based on the fact that their 

employer does not have substantial control over their work.39 In Beloff v Pressdram Ltd 

[1973] 1 All ER 241, the judge decided that the employer remained the owner of the 

copyright although the employer did not have much control over the work created by the 

employee. The reason was that the employer provided the employee with office space, 

equipment, and resources including a secretary. The employee did not use his/her own capital, 

and his/her remuneration was not affected by the success of the work.40 

2.5. Computer programs 

 Regarding computer programs, the job description and the nature of the copyrighted 

works do not play a key role in deciding who should own the economic rights. In this area, the 

rigid application of the law favouring the employer prevails.41 Important factors used to point 

to the employer being the first owner of the copyright include: 

                         
39 However, control might be a more important determining factor in the case of employees carrying out low-

skill tasks. 
40 Bainbridge (n 37), 106. 
41 HB Klopper, ‘Copyright in Works Produced in the Course of Employment: King vs. SA Weather Service 

(2009 3 SA 13 (SCA)’ (2010) 73 Journal of Contemporary Roman-Dutch Law 475, 476. 



 

   

  56  |  Contemporary Cambodian Labor and Employment Law  

 

 1. Was the employee’s programme integrated into the employer’s programme and was 

it to the advantage to the employer? 

 2. Although the duties of the employee did not include writing computer programmes, 

was the purpose of the employee’s programme to assist in the employee’s duties? 

 3. Was there some form of direction and decision from the employer, which created a 

close causal connection between the employee’s employment and the creation of the 

programme, at the time it was made? 

 4. Was there an express or implied change to a job description which stated that a 

work could be created in the course of employment without it being stated in terms of the 

contract?  

If all the answers to these questions are positive, the owner of the copyright in the 

computer programme is the employer.  

Concluding remarks 

 The Copyright Law governing the ownership of economic rights under the framework 

of an employment contract does not provide enough protection to employees, absent a clause 

in the employment contract that transfers ownership. As this benefits the employer, 

Cambodian legal decision-makers should consider all of the aforementioned factors in 

deciding who should own the economic rights of works produced in the course of 

employment. It is equally important that the employer and employee make specific 

arrangements and clear definitions under their employment agreement or under a later 

agreement. This will help to prevent countless potential problems for Cambodian companies 

in the future.  Moreover, the Copyright Law has left open the option to parties to define many 

issues through an agreement. As the Copyright Law does not include detailed provisions on 

the transferal of copyright and remuneration, Cambodian legal decision-makers should have 

the power to interpret the law in a manner that balances the copyright benefit for both parties. 

Therefore, the following points are strongly suggested to bring about more fairness to this 

issue. 

The Copyright Law currently does not provide limitations relating to the use of the 

work created by the employee. There should be a limitation on employers which requires 

them to use a work only within the scope of their own activities, as defined under the 
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employment agreement. In other scenarios, the employer should be required to seek prior 

written approval from the creator who shall be entitled to additional remuneration.42 

What about the rights and compensation in the event that an employment contract is 

terminated? Do employees have the right to claim further remuneration? In some countries, 

the copyright system limits additional compensation (except for the salary) only to instances 

where the employer assigns the copyright to a third party and not to instances where the work 

is used for its own needs.43  

In the future, Cambodia should consider adopting regulations that govern employee 

remuneration for works. Currently, there are no special rules protecting an employee’s rights 

in this area. The employment contract and the salary provided are deemed to cover the 

employee’s copyright and therefore the employee is not entitled to any supplemental 

remuneration. This practice means an employee’s entitlement to remuneration for the work 

depends on an agreement that has been entered into by them and their employer.  

 Finally, collective bargaining should be used to facilitate the shared ownership of an 

employee’s created work. A collective effort by employees will better protect their rights and 

provide more benefits. However, the implementation of collective bargaining can be 

challenging.44  

                         
42 Costanza Maria Fileccia, 'The Intellectual Property Rights. The Ownership conflict between employee and 

employer', ResearchGate (Publication, January 2015) 

<https://www.researchgate.net/publication/337155069_The_Intellectual_Property_Rights_The_Ownership_conf

lict_between_employee_and_employer>; Sanna Wolk, ‘Remuneration of Employee Inventors - Is There a 

Common European Ground? A Comparison of National Laws on Compensation of Inventors in Germany, 

France, Spain, Sweden and the United Kingdom’ (2011) 43(3) International Review of Intellectual Property and 

Competition Law 272–98. 
43 Naim Spahiu, Halim Bajraktari, and Florin Lata, ‘Ownership of Copyright in Works Created During 

Employment Relationships’ (2017) 3(2) European Journal of Economics and Business Studies 186–89. 
44 John Howe and Andrew Newman, ‘Collective Bargaining and the Ownership of Employee Creation: An 

Empirical Examination of Statutory Industrial Instruments’. 

https://www.researchgate.net/publication/337155069_The_Intellectual_Property_Rights_The_Ownership_conflict_between_employee_and_employer
https://www.researchgate.net/publication/337155069_The_Intellectual_Property_Rights_The_Ownership_conflict_between_employee_and_employer
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