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Preface 

We are pleased to produce this 2nd edition of Contemporary Cambodian Labor and 

Employment Law. The theme of this edition is ‘Digital economy and post-pandemic society’, 

drawing on the trends and challenges that have emerged for workers and employers during 

these tumultuous and unprecedented last few years. The topics covered are varied and explore 

domestic and gig work, the implications of ‘working from home’ for intellectual property rights 

and the role of social dialogue post-pandemic.  

It is a joint effort of FLPA and SC, who are both committed to the project’s aim to promote 

new Cambodian academic voices on labor issues and grow Cambodia’s labor law community.  

The papers do not reflect the views of the editorial team, but instead explore the authors’ views 

from different angles. 

Phnom Penh, November 2022 

Keelia Fitzpatrick 

PHUN Vidjia 

PHAN Daro  
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Chapter 1: 

Future of Work and Social Security:  

Rights to Social Security of Platform Workers in Cambodia 

SAY Thearith 

Abstract 

This paper describes the employment status of workers of on-location platforms and 

examines their right to social security protections in Cambodia, where platforms have dramatically 

increased within these years and particularly during the outbreak of COVID-19. Many questions 

have emerged about the employment status of platform workers and what social protections they 

are entitled to, while relevant laws and regulations are silent on this matter. This poses crucial 

consequences in terms of social security coverage.  

This article aims to address the concerns relating to the misclassification of platform 

workers who are predominantly food delivery drivers and three-wheel taxi drivers. Firstly, it 

provides a brief overview of court decisions from various jurisdictions on the employment status 

of the platform workers and examines the current legal framework of their employment 

relationship and the social security rights in Cambodia. It is followed by a review of the legal 

enforcement of this framework and challenges and recommendations to ensure the realization of 

these rights.  
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Introduction 

The recent acceleration of technological transformations has delivered digital platform 

work, a non-standard form of employment which aims to match supply and demand for paid work 

using online web-based platforms or applications.1 It is categorized into two main types, online 

web-based platforms and on-location platforms. On-location platforms allocate jobs to people in 

a given geographical place to undertake local service-oriented tasks, in which taxi and delivery 

platforms are identified to have rapid growth.2 The platforms were vital to sustaining many 

businesses during the COVID-19 pandemic and also an important income source for many people 

without regular fixed employment.3 

On-location platforms such as three-wheel taxis and food delivery services have expanded 

considerably in Cambodia.4 Examples of such platforms operating in Cambodia include 

Foodpanda, Wownow, Nham24, E-GetS, Muuve, BLOC, GrabTaxi, PassApp, Tada and WeGO. 

There is no specific figure of these workers, but all ride-hailing applications were required to 

register with the Ministry of Public Works and Transport.5 It is observed that they tend to work 

without a proper agreement leaving their employment status unclear and controversial.  

The benefits of on-location platforms to workers include work flexibility, reliable payment, 

inclusivity and expanded incomes.6 However, due to misclassification of them as independent 

contractors or self-employed, platform workers are not covered by Cambodia’s social security 

schemes (as with informal workers).7 They are unable to enjoy the same safety net as standard 

 
1 United Nations Department of Economic and Social Affairs (September 2021), Policy Brief No. 113: Digitally 

enabled new forms of work and policy implications for labor regulation frameworks and social protection systems, 

p.2.  
2 International Labour Office, World Employment and Social Outlook: The role of digital labour platforms in 

transforming the world of work (2021), available at https://www.ilo.org/wcmsp5/groups/public/---dgreports/---

dcomm/---publ/documents/publication/wcms_771749.pdf (last visited 18 June 2022). 
3 Sangeet Paul Choudary (International Labour Organization (2018), available at 

https://www.ilo.org/wcmsp5/groups/public/---dgreports/---cabinet/documents/publication/wcms_630603.pdf (last 

visited 18 June 2022).  
4 Thou Vireak (The Phnom Penh Post), Delivery apps booming in midst of Covid-19 epidemic (02 April 2020), 

available at https://www.phnompenhpost.com/business/delivery-apps-booming-midst-covid-19-epidemic (last 

visited 18 June 2022).  
5 Robin Spiess and Kali Kotoski (The Phnom Penh Post), Local ride-hailing apps tripped up by crackdown on tuk-

tuks (2017), available at https://www.phnompenhpost.com/business/local-ride-hailing-apps-tripped-crackdown-tuk-

tuks (last visited 18 June 2022).  
6 World Economic Forum, The Promise of Platform Work: Understanding the Ecosystem (2020), available at 

https://www3.weforum.org/docs/WEF_The_Promise_of_Platform_Work.pdf (last visited 18 June 2022).  
7 Visal Tan (Oxfam), Advocacy and Representation of Marginalised Workers in the National Social Protection 

Policy Framework (NSPPF) and the National Social Security Fund (NSSF), available at 

https://cambodia.oxfam.org/latest/blogs/advocacy-and-representation-marginalised-workers-national-social-

protection-policy (last visited 18 June 2022).  
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employees which means that they are working in a non-regulatory environment concerning 

working hours, work-related accidents, occupational health, pension benefits and other issues.   

The paper first provides a general overview of decisions of foreign jurisdictions on the 

employment status of platform workers. It is followed by examination of their employment status 

and rights to social security in Cambodia under the current legal framework and government 

policies. Lastly, the paper highlights a gap in the legal and policy framework and challenges 

leaving workers’ unprotected and provides brief key recommendations to expand coverage. 

1. Employment status of platform workers in foreign jurisdictions  

The employment status of platform workers remains controversial around the globe and is 

interpreted differently across jurisdictions leading to diverging social security rights and basic 

protections. For example, the status of Uber drivers has led to many high profile employment 

classification cases. The Fair Work Commission (FWC) in Australia used the indicia test and 

considered significant factors of the employment relationship. FWC judged that drivers were not 

employees, but independent contractors providing services to Uber as they were free to perform 

their work anytime and anywhere they wanted and were paid by passengers, not by Uber.8 

However, this decision is not determinative for all issues and types of platform workers in 

Australia. In the New South Wales Personal Injury Commission, a food delivery driver who was 

killed whilst working for Hungry Panda was found to be an employee and therefore his family was 

entitled to compensation.9  

In contrast to FWC’s decision, the Supreme Court in the United Kingdom considered Uber 

to be a transportation company and not simply a digital platform. Consequently, the court classified 

Uber drivers as workers who were entitled to enjoy benefits provided by the employment 

legislation including social protection.10 In the USA, Florida’s Third District Court of Appeal 

rejected a claim for reemployment assistance made by an Uber driver and held that the driver was 

a free agent, not an employee, and therefore Uber had no supervision over the driver.11 

 
8 Michael Kaseris v Rasier Pacific V.O.F [2017] FWC 6610. 
9 Josh Taylor (The Guardian), Family of Hungry Panda delivery rider killed at work awarded $834,000 in landmark 

decision, available at https://www.theguardian.com/business/2022/jun/22/family-of-hungry-panda-delivery-rider-

killed-at-work-awarded-834000-in-landmark-decision (last visited 18 June 2022). 
10 Uber BV v Aslam [2021] UKSC 5. 
11 McGillis v Department of Economic Opportunity, 210 So 3d 220 (3rd D, Fla Ct App, 2017). 
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In addition to these, the labor tribunal in Turin, Italy, ruled that food-delivery drivers were 

self-employed persons due to their flexibility of work schedules.12 Similarly, the Dutch jurisdiction 

of Amsterdam considered the flexible work schedules in deciding that Deliveroo’s couriers were 

independent contractors as they were free to choose their working hours.13 In contrast, the labor 

ministry of South Korea decided that Yogiyo’s food-delivery drivers were employees based on the 

company’s exertion of control over the drivers through technology.14 

2. Legal framework review 

2.1. Employment status of platform workers 

Cambodian Labor Law 1997 (Labor Law) regulates all relationships made under the 

employment contract between the employers and the employees/workers who perform jobs in 

Cambodia,15 regardless of whether it is made verbally or in writing.16 The employment relationship 

is the legal relation where employees/workers perform jobs in return for remuneration provided 

by the employer.17 Under this employment relationship and statutory provisions, 

workers/employees shall perform jobs under the supervision and direction of employers,18 but, by 

contrast, a contract for work is defined whereby a party, who is a contractor, is obliged to complete 

certain work upon an agreement, and another party shall pay remuneration for results of this 

work.19 Workers/employees are required to perform work under the employer’s instruction toward 

a specified result, however, independent contractors are those who undertake work on their own 

arrangement without any direction from another party.  

Within the context of on-location platforms, classifying the relationship status as 

worker/employer or independent contractor is an important matter as this has implications for a 

worker’s labor rights under the Labor Law and also their benefits and protections provided by the 

Law on Social Security Schemes 2019 (Social Security Law). Misclassification of platform 

 
12 Valerio De Stefano, Ilda Durri, Charalampos Stylogiannis, Mathias Wouters (International Labour Organization), 

Platform work and the employment relationship (2021), available at https://www.ilo.org/wcmsp5/groups/public/---

ed_protect/---protrav/---travail/documents/publication/wcms_777866.pdf (last visited 18 June 2022).  
13 Ibid.  
14 Ibid.  
15 Law on Labor Art. 1, para. 1 
16 Law on Labor Art. 65, para. 2 
17 Cambodian Civil Code Art. 664, para. 1 
18 Law on Labor Art. 2, para. 1, and Art. 3 
19 Cambodian Civil Code Art. 652 
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workers as independent contractors or the absence of a proper classification rule can lead them to 

being unprotected and losing their legal rights.  

Three main factors that are taken into account for considering an employment relationship 

under the Labor Law are remuneration, performance of work and the supervision and direction of 

the employer.20 It is not important how much those workers earn; as long as those workers perform 

their jobs or services for the employer and are directed and supervised by the employer, hence, 

they are considered to have an employment relationship. Supervision and direction is the key factor 

in the consideration of the employment relationship of the parties. 

The Arbitration Council (AC) has ruled on many cases concerning the classification of the 

employment relationship, but there has been no labor dispute or ruling on the employment status 

of platform workers. To ascertain the relationship is worker/employer or an independent contractor, 

the AC thoroughly examines the right of supervision and direction of the employer derived from 

provisions in the Labor Law. More specifically, the AC considers the following factors:21 

- Recruitment;  

- Wage determination;  

- Working hours;  

- Leave; 

- Misconduct; and  

- Termination, etc.  

Based on the AC’s jurisprudence on the employment classification, it does not require the 

company to meet all of these factors to consider the right of supervision and direction over their 

workers/employees. Additionally, the AC may also consider other factors in defining the 

employment relationship depending on each dispute.  

 
20 Koy Neam and Ann Vireak, Guidebook to Cambodian Employment and Labor Relations Laws, p. 4 (1st ed. 2020) 

the Arbitration Council Foundation.  
21 Arbitral Award Dated 07 Feb. 2005, Case No. 04/05. ក្រុមហ ៊ុន អ៊ុ៊ិថីន៊ិធី ហ្គា ម៊ិន, The Arbitration Council, p. 8; 

Arbitral Award Dated 13 Jul. 2007, Case No. 53/07. អ៊ុហី្គា មមន, The Arbitration Council, p. 10; Arbitral Award 

Dated 20 Oct. 2015, Case No. 162/15 and 214/15. ស្នា មញញឹមអង្ាការ (មសៀមរាប (មេមបូឌា) ម ីហវមមមសន៍ មអន អាត
អ៊ុ៊ិនមេសមមន, The Arbitration Council, p. 41. 
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Gaps in the current legislation raise questions on the employment relationship between 

platform companies and platform workers. The traditional definition of workers/employees 

provided by the Labor Law is unlikely to address and settle this matter. It is argued that the 

definition of ‘workers/employees’ provided in Article 3 of the Labor Law is unlikely to refer to 

the platform workers; it is applicable to standard employment, which is understood as regular and 

full-time. Also, it appears that AC decisions are unable to be used in deciding the worker-employer 

relationships as the control and supervision of platform companies remain highly controversial. 

Nevertheless, it is viewed that on-location platforms have some control over workers, including 

applications’ conditions and terms of services, continuous monitoring through the technology and 

rating by users. 

2.2.  The right to social security of platform workers 

The right to social security is a vital tool in ensuring human dignity for everyone when they 

encounter situations that limit their capacity to fully exercise their human rights. The right to social 

security is enshrined in the Cambodian Constitution22 and other international conventions ratified 

by Cambodia,23 in which everyone is entitled to social insurance programs regardless of their 

status, sex or religion. In this respect, the social protection system has been initiated to provide 

protection and improve the capacity of Cambodian people in response to economic risks and other 

vulnerabilities posed by the changes in living and working conditions.24 The social protection 

system has two main pillars, namely social assistance and social security with the main objectives 

to ensure income security, reduce vulnerability and inequality, and promote the welfare of workers 

and employees.   

Social security schemes were initially introduced in 2002 by the Law on Social Security 

Schemes for Persons Governed by the Labor Law 2002, which was only applicable to those 

governed by provisions of the Labor Law, specifically workers and employees in the private sector. 

Later, it was abrogated in 2019 through the Social Security Law which carries out current and 

future schemes. Since the enactment of this legislation and regulations, there are currently three 

main schemes existing for workers/employees in the private sector including work-related 

accidents, health care and pensions. The work-related accident scheme was introduced in 2008 in 

 
22 Cambodian Constitution Art. 36, para. 4. 
23 Universal Declaration of Human Rights, Art. 22; International Covenant on Economic, Social and Cultural 

Rights, Art. 9. 
24 Ministry of Economy and Finance (2017), National Social Protection Policy Framework 2016-2025, Royal 

Government of Cambodia, p. 6.  



 

  

 

 

Contemporary Cambodian Labor and Employment Law: Digital economy and post-pandemic society - 8 

order to promote safety and health in workplaces,25 which requires employers to pay contributions 

on behalf of their workers/employees. The health care scheme was announced in 2016 with the 

aim of providing personal health prevention and medical services for workers.26  Similar to work-

related accidents, this scheme obliges the employer to pay a contribution for the benefits of its 

workers/employees. The pension scheme was announced by a government order in 202127 and will 

be implemented from 1 July 2022 onwards.28 Contributions to the scheme are a joint obligation of 

employers and workers/employees. The scheme is mandatory for all companies that employ at 

least one worker, and requires them to register with the National Social Security Fund (NSSF).29  

The Social Security Law is passed to have additional schemes and extend its scope to 

govern persons under the public sector, persons as defined by the provision of the Labor Law 

including personnel serving in air and maritime transportation as well as domestic workers and 

self-employed persons.30 The legislation introduces four main schemes such as pension, health 

care, occupational risk and unemployment. All of these schemes are mandatory contributions that 

cover persons as defined by the Labor Law. The Social Security Law and the Labor Law are 

inextricably intertwined, meaning that those who are the workers/employees governed by the 

Labor Law are automatically covered by the Social Security Law and can reap benefits from 

available schemes. However, those who are not in an employment relationship can also enjoy the 

benefits of the schemes, but on a voluntary basis whereby they pay contributions on their own. 

Digital labor platforms mostly classify their workers as self-employed persons not employees,31 

and it appears that the on-location platforms in Cambodia also interpret it in such a way as they do 

not use any employment contracts. It is clear that the main benefit of being a contractor is a high 

level of flexibility of work. However, this leaves platform workers facing the monumental 

challenge of not being covered by the social insurance system, and consequently being responsible 

for all costs associated with occupational risks and health issues. Cambodia’s social security 

schemes are similar to other countries in which self-employed persons are not under the scope of 

 
25 Prakas No. 022/08 LV/PrK.NSSF (MoLVT) on Phase Determination and Coverage of the Implementation of 

Employment Injury Insurance  Art. 1  
26 Sub-Decree No. 01 ANKr.BK on Establishment of Social Security Scheme on Health Care for Persons Defined 

by the Provisions of the Labor Law  Art. 1  
27 Sub-Decree No. 32 ANKr.Bk on Pension Scheme for Persons Governed by the Provision of the Labor Law  
28 Joint Prakas No. 165/22 K.B/Br.K.N.S.S.F on Implementation of Pension Scheme for Persons as Defined by the 

Labor Law    
29 Sub-Decree No. 32 ANKr.Bk on Pension Scheme for Persons Governed by the Provision of the Labor Law Art. 5  
30 Royal Kram No. NS/RKM/1119/018, Law on Social Security Schemes Art. 3  
31 De Stefano, The rise of the «just-in-time workforce»: On-demand work, crowdwork and labour protection in the 

«gig-economy» (2016), available at https://www.ilo.org/public/libdoc/ilo/2016/116B09_2_engl.pdf (last visited 25 

June 2013).  
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social insurance, except for their voluntary participation. Gaps in social security coverage for 

workers within this new form of employment will lead to similar challenges and vulnerabilities faced 

by informal workers including poverty, inequality and an undermining of their rights and dignity.  

3. Application of right to social security: the ways forward 

Due to regulatory gaps in defining the employment relationship, there is a shortage of 

benefits provided by the social security schemes to platform workers. These gaps, along with poor 

enforcement mechanisms, may push workers into precarious employment, including uncertain 

employment status, lower payments, poor working conditions, a lack of social security coverage, 

job insecurity and lack of representation.32 It is very important that as this new form of employment 

grows that the government and regulators ensure appropriate employment classifications are in 

place so that workers have coverage under the schemes.  

Unless appropriate measures are introduced to seal the gaps in social security coverage, the 

development of society and economies will be at risk. The social security schemes help to ensure 

that all workers can take advantages of new opportunities and will be protected adequately. 

Necessary measures should be introduced to help realize the government’s vision to diminish and 

prevent poverty, inequality and vulnerability, ensuring income security and increasing safety net 

coverage for everyone.33 It is worth noting that tests or decisions by courts or the AC are unable 

to handle this matter sustainably and effectively as these will only cover those who are parties to 

the dispute. Instead of a one-size-fits-all approach to social security, more tailored policies 

responding to the existing challenges facing platform workers are needed.  

3.1.  Raising awareness and good governance  

The International Labor Organization (ILO) considers raising awareness, ensuring good 

governance and building trust to be fundamental approaches to extending social security coverage 

to platform workers.34 These are especially vital in contributory systems requiring the participation 

 
32 International Labour Organization, Digital labour platforms and the future of work: Towards decent work in the 

online world (2018), available at https://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---

publ/documents/publication/wcms_645337.pdf (last visited 25 June 2022).  
33 Ministry of Economy and Finance (2017), National Social Protection Policy Framework 2016-2025, Royal 

Government of Cambodia, p. xiv. 
34 International Labour Organization, Extending social security to workers in the informal economy: Lessons from 

international experience (2021), available at https://www.social-protection.org/gimi/RessourcePDF.action?id=55728 

(last visited 25 June 2022).  
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of both employers and workers. It is more crucial for workers and employers to access reliable 

information about available schemes, and their associated rights and obligations. Building trust is 

also important, while good governance and transparency are preconditions to ensure the schemes 

meet workers’ needs and respond to any obstacles faced by employers. 

Poor access to information is likely a major constraint to the effective operation of the 

social security system. There is still a lack of awareness of social security systems among workers, 

particularly the pension scheme for retired workers in the private sector.35 In this respect, detailed 

information about the schemes should be widely circulated amongst platform workers. 

Organizations of employers and workers and civil society organizations can promote such 

awareness.36 Additionally, social security offices are another useful way to help get detailed 

information about schemes distributed in communities. Authorities should use surveys for on-

location platform companies and workers to ensure they fully understand worker and employer 

needs, as the NSSF did in 2017.37  

More importantly, good governance and transparency are truly crucial for building trust 

amongst its members. Unless the schemes are reliable and their benefits and operations are 

understood, users will be hesitant to participate. This can be achieved through effective and 

efficient administrative procedures and user access to complaint and appeal procedures.38 

3.2.  Improvement of legal frameworks  

The fundamental cause of the gaps in social security coverage is that the traditional concept 

and definition of workers/employees in the Labor Law is inapplicable to platform workers. This 

causes the incorrect classification of their employment status that leaves them unprotected by the 

Social Security Law. In this respect, the legal frameworks should be adapted to enhance the clarity 

 
35 Ministry of Economy and Finance (2017), National Social Protection Policy Framework 2016-2025, Royal 

Government of Cambodia, p. 48. 
36 Research, Network and Support Facility (RNSF), Extending Coverage: Social Protection and the informal 

economy (2017), available at https://europa.eu/capacity4dev/file/50137/download?token=Dsg7T2Ct (last visited 28 

June 2022).  
37 Nuppun Institute for Economic Research, National Social Security Fund Operation Assessment in Cambodia: 

Worker survey (2017), available at https://www.social-protection.org/gimi/RessourcePDF.action?id=55152 (last 

visited 28 June 2022).  
38 International Labour Organization, Extending social security to workers in the informal economy: Lessons from 

international experience (2021), available at https://www.social-protection.org/gimi/RessourcePDF.action?id=55728 

(last visited 28 June 2022). 
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of labor-related regulations to prevent misclassification.39 This will guarantee that workers do not 

face economic risks because their employer has escaped obligations under the Labor Law and 

Social Security Law. 

Extending social security coverage to new forms of employment is a crucial step. The 

Labor Law should expand its scope of application to platform workers by incorporating the 

‘primacy of the facts’ principle established under ILO Employment Relationship 

Recommendation No. 198.40 This principle determines that the existence of the employment 

relationship is based on the actual performance of work, rather than depending on interpretation 

by the parties. 

This principle has been used widely either statutorily or through case law. For instance, the 

Australian Fair Work Act 2009 forbids misrepresenting employment as an independent contract 

arrangement; dismissing or threatening to dismiss an employee in order to engage them as an 

independent contractor; or making a false statement to persuade an employee to become an 

independent contractor.41  

3.3.  Facilitating financing and contribution mechanisms   

Another barrier to participating in social security is income instability. Platform workers 

may find it hard to pay monthly payments due to their low incomes, limited contributory capacity 

and volatile wages due to job insecurity.42  

To overcome these challenges, a policy whereby workers with limited contributory 

capacity have their contributions subsidized could be effective. This may be financed through 

general taxation for contributory schemes. This option will ensure platform workers remain 

covered and insured under the schemes during times of hardship. Moreover, this may also prevent 

them from falling into informal employment which can exacerbate vulnerability.  

 
39 International Labour Organization, R198 - Employment Relationship Recommendation (2006), available at 

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_ID:312535 (last 

visited 28 June 2022).  
40 International Labour Organization, R198 - Employment Relationship Recommendation (2006), available at 

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:::NO:12100:P12100_ILO_CODE:R198:NO (last 

visited 28 June 2022).  
41 Fair Work Act 2009, Australia, s. 357, 358 and 359.  
42 International Labour Organization, Extending social security to workers in the informal economy: Lessons from 

international experience (2021), available at https://www.social-protection.org/gimi/RessourcePDF.action?id=55728 

(last visited 28 June 2022). 
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Adjustments to the way that worker contributions are made will also help address financial 

issues. Schemes based on monthly contributions are not suitable for workers whose incomes 

fluctuate from week to week, and who are not paid monthly.  These are the main challenges in 

calculating their contributions. Instead, it should be possible for a worker’s contribution to be 

calculated based on their daily or weekly earnings. For example, the AlkanSSSya program in the 

Philippines uses an innovative mechanism for contribution payments that allows all workers to 

pay weekly or even daily.43 

Conclusion and Recommendations 

The emergence of on-location platforms gives rise to the issues of employment status 

misclassification leading to gaps in social security coverage for platform workers. This highlights 

the urgency of eliminating these gaps and adapting the current social security schemes to the needs 

of platform workers in order to realize the human right to social security for everyone.44 Although 

there is currently no formal dispute relating to these problems, Cambodia should be proactive in 

addressing the issues and looking for sustainable solutions.  

The current legislation is limited by its use of the traditional definition of 

‘worker/employee’, so it cannot settle the issue of the employment relationship of platform 

workers. It also opens the door to platform companies interpreting the laws to classify workers as 

independent contractors or self-employed, allowing them to avoid paying regular contributions to 

social security schemes and other obligations. Regulatory gaps, coverage gaps and 

misclassification are highly likely to force workers into more precarious employment, leaving 

them particularly vulnerable and uncovered by the Social Security Law.  

The control test is the key test of the employment relationship used by foreign jurisdictions. 

It cannot be used as the primary rule to define the relationship within the Cambodian legal 

framework and it is not a sustainable solution. Cambodia should learn from the experiences of 

other jurisdictions addressing platform work.  First, key information on social security rights and 

schemes should be promoted widely, particularly amongst platform workers. Additionally, the 

 
43 Verena Damerau, Enabling informal workers to access Social Security: Evidence from the AlkanSSSya 

Programme in the Philippines (2015), available at https://www.social-

protection.org/gimi/RessourceDownload.action?id=55687 (last visited 28 June 2022).  
44 International Labour Organization, World Social Protection Report 2017-19: Universal social protection to 

achieve the Sustainable Development Goals (2017), available at https://www.ilo.org/wcmsp5/groups/public/---

dgreports/---dcomm/---publ/documents/publication/wcms_604882.pdf (last visited 28 June 2022). 
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current Labor Law and Social Security Law should be adapted to ensure that no platform workers 

are left unprotected. An alternative approach is needed to clarify the uncertain employment status 

of platform workers in order to safeguard the workers’ protection and income security. An 

amendment to the Labor Law could extend its scope of application to platform workers, which 

would bring them under the scope of the Social Security Law. Finally, policymakers may consider 

providing financial support to those who are incapable of paying contributions on their own and 

adjusting the contribution payment mechanism to support those workers with irregular incomes. 
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Chapter 2: 

The Role of Social Dialogue in Mitigating the Impacts of COVID-19  

in the Cambodian Garment Industry 

CHEA Sophal 

Abstract 

This article examines the role of social dialogue in mitigating the impacts of COVID-19 in 

the Cambodian garment industry. Social dialogue plays a vital role in communicating and 

consulting on the impacts of COVID-19 and making the return to work safe. This paper will 

provide an overview of the international labor standards relating to social dialogue, the relevant 

legal frameworks and reflect on the challenges faced by partners. It will also outline how social 

actors could enhance good social dialogue. Finally, the paper will offer brief recommendations on 

changes and strategies to address the drawbacks of social dialogue. 
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Introduction 

The Law on Trade Unions 2016 (Trade Union Law) and Labor Law 1997 are the two key 

laws underpinning social dialogue in Cambodia but they do not define what it is.1 The International 

Labor Organization (ILO) defines the term as the inclusion of all types of negotiation, industrial 

relations, workplace cooperation, consultation or simply an exchange of information between or 

amongst the representatives or organizations of employers, employees and governments on issues 

of common interest related to economic and social policy.2 Employer and worker organizations 

are instrumental for governing labor relations and for developing sound social dialogue and 

industrial relations systems that lead to social and economic prosperity, stability and progress.3  

There are several social and economic benefits to social dialogue for different social actors, 

namely the harmonization of industrial relations, improving workplace policies for employers, 

improving working conditions for workers, conflict prevention and enhanced partnership for 

government.4  However, mitigating the major impacts of the COVID-19 pandemic may be difficult 

without the full participation of all actors, as workers alone cannot influence sustainable solutions.  

Challenges for all actors arose from the sudden changes to the modes of communication because 

of social distancing, shifting from direct to online platforms.  

Before and during the 2020-21 mass community outbreak, which led to lock down of 

Phnom Penh and Kandal province, thousands of workers in the hospitality and garment sectors 

faced mass-layoffs and the suspension of employment contracts.  The Labor Ministry approved 

over 1,475 factories and around 1,832 tourist establishments for suspensions from May 2020 to 

July 14 2022 with a total number of over 704,000 workers/employees.5  Based on government 

announcements and ministerial regulation, there is no indication that social dialogue occurred 

 
1 Law on Trade Unions, Art. 2 

2 ILO, Social Dialogue (Governance), available at https://www.ilo.org/ifpdial/areas-of-work/social-dialogue/lang--

en/index.htm)%20%20a (last visited 30 April 2022). 

3 ILO, General Survey on the Fundamental Conventions Concerning Rights at Work in Light of ILO Declaration on 

Social Justice for a Fair Globalization (2012), available at www.ilo.org/wcmsp5/groups/public/---ed_norm/---

relconf/documents/meetingdocument/wcms_174846.pdf. (last visited 25 July 2022)  

4 Social Dialogue, Benefits of Social Dialogue, available at https://www.socialdialogue.org/benefits-of-social-

dialogue/ (last visited 15 October 2022) 

5 This is the data consolidation from the list of payment for social allowances for garment and tourism 

workers/employees whose contracts were suspended.  The data is compiled from batch 1 (May 2020) to batch 84 as 

of July 14, 2022.  
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before these decisions were made.6  However, there could have been non-public channels of social 

dialogue that occurred relating to the payments for workers and businesses. A policy was 

eventually adopted whereby workers whose employer had production halted were given a social 

allowance of $70USD.     

This paper will look at the crucial role of social dialogue in mitigating pandemic impacts, 

enhancing labor compliance and finding strategies to cope with similar future crises. The paper 

will also provide an overview of the relevant legal frameworks and policies promoting the culture 

of social dialogue.  Furthermore, it will examine how trade unions respond, react, and promote 

social dialogue in the workplace.  Finally, the paper looks at the lessons learnt in the application 

of social dialogue before, during and post pandemic and makes some brief recommendations for 

areas of improvement.   

1. International Labor Standards Related to Social Dialogue 

Cambodia has ratified the ILO’s core conventions, including Freedom of Association and 

Protection of the Right to Organize (No.87) and the Right to Organize and Collective Bargaining 

(No. 98), which are the most relevant to social dialogue. However, neither of them define what 

social dialogue is. Convention 98 requires member states to put appropriate measures in place to 

encourage voluntary negotiation between employers and employees regarding terms and 

conditions of employment by means of collective agreements, and to create the machinery to 

facilitate it.7  In this case, negotiation between employers and employees for establishing collective 

agreements could be classified as part of social dialogue as it involves the exchange of information.    

There are several pre-conditions for social dialogue, including (a) strong worker and 

employer organizations; (b) all parties have commitment to engage in social dialogue; (c) respect 

for the fundamental rights of freedom of association and collective bargaining; and (d) an enabling 

 
6 Ministry of Labor and Vocational Training, Announcement on Payment of Allowance for Workers/Employees in 

Garment and Tourism Sectors whose Contracts were Suspended based on 3rd Round Meeting of Government’s 

Financial Package, dated 26 May 2020 (26 May 2022) 

7 ILO Convention No. 98 on Right to Organize and Collective Bargaining, Art. 4 
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legal and institutional framework.8 Without these pre-conditions, workers and employers do not 

have their organizations to represent them in carrying out social dialogues.   

The most common forms of social dialogue are negotiation, consultation, and information-

sharing through a tripartite or bipartite process.9  In the tripartite process, there is the presence of 

government representatives as an official party to the dialogue and in a bipartite platform the social 

dialogue happens between trade unions and employer organizations.  

2. Cambodian Legal Framework Related to Social Dialogue  

The Constitution grants Khmer citizens the right to form and be members of trade unions 

and the right to establish associations, which are pre-conditions for social dialogue.10 However, 

the Constitution does not provide any legal framework for social dialogue, nor any definitions of 

social dialogue and its importance to employer and worker organizations.    

The Labor Law grants both workers and employers the right to establish or join their own 

organizations. Their organizations have the exclusive purpose of studying, promoting their 

members’ interests, and protecting their rights both collectively and individually.11 Both parties 

can negotiate a collective bargaining agreement (CBA) which is an agreement between a group of 

employees and one or more employers about wages and working conditions. When trade unions 

ask employers to negotiate for a CBA, employers must bargain in good faith which consists of 

agreeing to reasonable rules for bargaining, responding to proposals submitted by the trade union 

in a reasonable way and providing reasonable resources and information to those unions involved 

in collective bargaining.12           

The Trade Union Law supports the pre-conditions of social dialogue for workers and 

employers.13 This is important for trade unions as it formalizes their ability to consult with 

 
8 ILO, Social Dialogue and Tripartism, available at https://www.ilo.org/global/topics/workers-and-employers-

organizations-tripartism-and-social-dialogue/lang--en/index.htm (last visited 25 June 2022) 

9 ILO, Social dialogue: Finding a common voice, available at 

https://www.ilo.org/public/english/dialogue/download/brochure.pdf (last visited 13 August, 2022) 

10 Cambodian Constitution  Arts. 36, 42  

11 Labor Law, Art.266, para. 1 
12 Prakas No. 305 on Representatives of Professional Organizations of Workers at the Enterprise or Establishment 

Level and the Right to Collective Bargaining for the Conclusion of Collective Agreements at That Level, Art. 11 
13 See Note 1, Art. 5 
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employers. The trade union with ‘most representative status’ (MRS) in the workplace has an 

exclusive right to negotiate a CBA, which can include authorizations to deduct union dues and 

agency fees.14 To further enhance social dialogue, the Trade Union Law allows for the creation of 

a bargaining council which consists of union and employer representatives who have full rights on 

behalf of all workers and employers at all bargaining levels.        

Another law that offers a platform for social dialogue is the Law on Minimum Wage 2018 

which creates a National Council of Minimum Wage, a tripartite body to study and provide 

suggestions on the minimum wage and other benefits for workers which employers must comply 

with.15 This platform facilitates social dialogue when the Council carries out consultations on the 

minimum wage, disseminates vital information about wages and benefits and raises awareness 

about these amongst workers and employers.16  

3. Actual Implementation and Challenges  

Social dialogue is crucial for social actors as it can reduce confrontational relationships 

through discussion, consultation, collaboration, and partnership.   

3.1. Negotiation  

Negotiation, either between trade unions, employers and government, is an essential part 

of exchanging information on issues of common concern relating to the loss of income, work 

suspension and enterprise closures. It is used commonly in labor relations in Cambodia, as 

explored in the examples below.  

Based on the issued ministerial regulations and the direct social dialogue engagement with 

government, workers who had their contracts suspended during the 2020 pandemic period received 

$70 per month. In 2021, unions sought direct dialogue with the government to request that this 

support allowance continue to be paid into 2021.  Employers are required to discuss, consult, and 

explain to workers and trade unions regarding the reasons for the suspension of employment 

 
14 See Note 1, Art.26 
15 Law on Minimum Wage, Art 2   
16 See Note 28, Art. 16 
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contracts and what support they would receive during suspension.17 Unions demanded an increase 

of $11.59 for the 2020 minimum wage and $20018 for 2022 due to the inflation, productivity and 

profitability within the garment sector (where the minimum wage applies). After negotiations and 

social dialogue at the National Wage Council, the minimum wage was set at $192 for 2021 and 

$194 for 2022.   

The success of social dialogue also took place in the construction sector where unions 

negotiated with the government regarding coverage of informal workers. Cambodian unions 

carried out social dialogue with employers and government to extend the National Social Security 

Fund’s provision of employment injury protection, health insurance and pension benefits to cover 

workers beyond garment manufacturing. Due to this process, the Labor Ministry announced that 

all informal workers would be covered by the fund.19   

Arbitration is seen as an example of successful social dialogue that addresses violations of 

labor rights and helps solve collective labor disputes.20 The aim of Cambodia’s Arbitration Council 

is to contribute to the labor dispute resolution and commitment to sustaining harmonious social 

dialogue between the employers and trade unions. Arbitrators advise disputants about good 

practices, including effective good social dialogue and respect for the law.21    

There is no updated information on how many CBAs have been made as of 2022.  A report 

by the Danish Trade Union Council for the International Development Cooperation indicated that 

442 CBAs were registered with the Labor Ministry in 2014.22 However, an analysis of recently 

concluded CBAs show important improvements to benefits for pregnant workers.  Common points 

 
17 Instruction No.014/20 KB/SNNKhL on Employment Contract Suspension, Enrolment for Soft Skills Training and 

Suspension of NSSF Contribution Payment for the Textile, Garment, Footwear, Travel Goods and Bag Sectors 

affected by Shortage of Raw Materials due to COVID-19 
18 Yin Soeum, Unions ask for $200 minimum wage for 2022, Khmer Times (24 August 2021), available at 

https://www.khmertimeskh.com/50921500/unions-ask-for-200-minimum-wage-for-

2022/#:~:text=According%20to%20Cambodia's%20Ministry%20of,of%20US%242%20from%202020. (last visited 

14 August, 2022) 
19 ILO: COVID-19 and Recovery Plan: The Roles of Trade Unions in Building Forward Better, 10 IJLR. XIX,84 

(2021). 
20 Rachita Daga and John Richotte, The State of Social Dialogue in Asia Pacific (February 2016), available at 

https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_452658.pdf (last 

visited 9 August 2022) 
21 International Trade Union Confederation, Union View (2007), available at https://www.ituc-

csi.org/IMG/pdf/CambodgeEN.pdf (last visited 18 June 2022)  
22 Danish Trade Union Council for International Development, Labour Market Profile: Cambodia (2015), available 

at https://www.ulandssekretariatet.dk/wp-content/uploads/2020/03/Cambodia_lmp_2015.pdf (last visited 27 June 

2022) 
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concluded in CBAs in 2019-20 include 8 additional days for maternity leave (above the legal 

minimum), $8-20 more per month for new mothers and $12 contribution for child-care costs.23  

3.2. Consultation  

This form of social dialogue requires workers and employers to engage with each other 

through an exchange of their views which in turn can lead to more in-depth dialogue. Social 

dialogue actors taking part in tripartite or bipartite platforms can engage in negotiation and draw 

conclusions through formal agreements.24   

Trade unions need to be consulted for their opinions on the adoption of internal regulations 

for the enterprise on a regular basis. They should also be consulted regarding grievance 

mechanisms and procedures and occupational safety and health policies.25    

During the pandemic there were cases of mass dismissal of union leaders and their members 

which required direct consultation and negotiations between employers and trade unions.   In one 

example, over 700 workers and their union leader were terminated. After an intervention letter was 

sent by the international trade union, consultation took place with the local union and its federation 

and the workers were reinstated. At the national level, consultation with unions and the garment 

employers’ association on proposed amendments to the Labor Law hosted by government 

representatives was boycotted by six unions. Their reason for boycotting this forum for social 

dialogue was because the proposed changes to the law would harm the interests of workers.26  

The shift to online communication and telework prompted by the pandemic meant that in-

person forms of social dialogue could not take place as normal. Although these changes were 

important for prioritizing health and safety, this may have created challenges particularly for 

workers and trade unions participating in consultation. Some may have found it difficult to explain 

 
23 C.CAWDU, Piloting Union Capacity Building to Engage in Evidence-Based Bargaining Using Public Data, Final 

Public Project Implementation Report (2020), available at https://solidar.ch/wp-

content/uploads/2021/04/Solidar_Suisse_Using_Public_Data_Project_Public_Report_Dec_2020.pdf (last visited 15 

August 2022) 
24 See Note 13, p.4 
25 See Note 16, Arts. 24 and 284 
26 International Trade Union Confederation, Survey of violations of Trade Union Rights: Freedom of Association, 

Collective Bargaining, Strike: Cambodian union leader reinstated and Unions boycott discussion on labour law 

amendments (2020), available at https://survey.ituc-csi.org/Cambodia.html?lang=en#tabs-3 (last visit 14 August 

2022) 
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issues and complexities in digital forums (via web-cam) when they were used to expressing 

themselves in-person in familiar consultative forums.  

3.3. Information-Sharing  

Although information-sharing is one of the most indispensable elements of effective social 

dialogue, it is sometimes seen as risky particularly in the context of the COVID-19 pandemic.  

Information-sharing does not require real discussion or action on the issues but it is an important 

part of social dialogue processes since decisions can be based upon knowledge shared between 

employers, government and trade unions.27 

For example, the Labor Ministry has created various platforms to reach employers, workers 

and trade unions through their technical team, website, Facebook page and telegram groups for 

employers and workers. Employers need to post relevant information such as annual Prakas on 

paid public holidays, any valid CBAs, management decisions related to employees and minutes of 

conciliation agreements onto the workplace information board so that it is accessible to workers.28   

In 2021 over 30 representatives of trade unions and other civil society organizations jointly 

issued a statement demanding that “the government must have strong measures to guarantee 

workers’ health and safety at work in the COVID-19 crisis”. The statement requests that the 

government and stakeholders create a mechanism for workers and employers to share information 

on monitoring and evaluating health and safety during the pandemic and review systems at the 

workplace.29  

3.4. Obstacles to Sound Social Dialogue  

Since the Cambodian trade union movement is highly fragmented, worker representation 

sometimes does not have a single strong voice to present, negotiate and engage in different forms 

of social dialogue. For example, different unions may argue for varying amounts to increase the 

minimum wage which may weaken the overall outcome for workers. As a result of multiple and 

sometimes weak unions, the garment sector has been marked by low levels of collective bargaining 

 
27 See Note 13, p.4 
28 See Note 16, Arts. 29, 109, 296, and 315 
29 Joint Statement: The Government Must Have Strong Measures to Guarantee Workers’ Health and Safety at Work 

in the COVID-19 Crisis”, available at https://equitablecambodia.org/website/article/3-2426.html (last visited 14 

August 2022). 
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at both the factory and sectoral levels.30  Another problem is that some employers refuse to engage 

in social dialogue with unions. Trade unions then have to contact clothing brands to intervene in 

order to solve workplace problems, such as termination of union activists and leaders. 31 Another 

common barrier is when tension between unions and employers hinders meaningful 

communication and prevents them from working together.32      

Some trade unions view social dialogue with some employers as being very difficult, 

particularly when they are trying to negotiate CBAs or workplace agreements. Some unions try to 

overcome this obstacle by seeking out brands and asking them to pressure their suppliers to 

negotiate with the union.33 There are also examples of some employers interfering with union 

organization and administration, including helping to create unions that are controlled by 

management, providing or withholding jobs based on union membership and discriminating against 

union leaders and their activists.34  All of these are significant hindrances to effective social dialogue.       

Conclusion and Recommendations 

Although there are institutional mechanisms for social dialogue established in ratified 

international conventions, and various national organs in the form of the Labor Advisory 

Committee, National Minimum Wage Council, and worker and employer organizations, 

international standards and domestic laws do not clearly define what it is. Consequently, the roles 

and responsibilities of social dialogue actors like government, employers and trade are unclear.  

They provide some aspects of social dialogue such as negotiation, consultation, and information 

sharing.  However, there are gaps and a new legal viewpoint in the labor sector would help to 

enhance social dialogue in Cambodia. The author wishes to offer some suggestions on possible 

labor law amendments or national policies to achieve this.   

 
30 ILO, The Supply Chains Ripple Effect: How COVID-19 is Affecting Garment Workers and Factories in Asia and 

the Pacific, 13 (Oct. 2020) < https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-

bangkok/documents/briefingnote/wcms_758626.pdf> (last visited 30 June 2022) 
31 CNV International, Enthusiasm for the Seminar on Social Dialogue in Cambodia, available at 

https://www.cnvinternationaal.nl/en/our-work/news/2021/january/veel-enthousiasme-voor-seminar-sociale-dialoog-

cambodja (last visited 10 August 2022).  
32 Ibid.  
33 See Note 39, p.21 
34 Veasna Nuon, Social Dialogue in the 21st Century: Mapping Social Dialogue in Apparel: Cambodia, 31 (2021), 

available at https://api.fairwear.org/wp-content/uploads/2021/02/Cambodia-Report-FINAL.pdf (last visited 14 

August 2022) 
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Social dialogue partners had success in securing measures to ensure safe workplaces during 

the COVID-19 pandemic and the payment of a social allowance to workers whose employment 

contracts were suspended. However, there is much more work to be done to improve the 

effectiveness of social dialogue in Cambodia. Trade unions still face considerable issues caused 

by internal competition and the lack of union unity at the enterprise level. This makes it difficult 

for unions to mobilize a central voice in support of their social dialogue efforts. The imbalance 

between trade unions and other social actors is made worse by unions' limited resources and 

limited access for capacity building for sound social dialogue and negotiations skills. It has led 

Cambodian trade unions calling for support from global trade union bodies in various cases 

ranging from the impact of COVID-19 to the arrest and intimidation of trade union leaders. 

Employers could address some of the barriers to good workplace cooperation by extending their 

social dialogue engagement with workers and trade unions and committing to strategic, long-term 

dialogue for good labor relations across sectors.  

Often the interests of government, employers and workers are not balanced which makes 

it difficult for social dialogue initiatives to be effective. The powerful social actor, like employers’ 

organizations, have succeeded in leveraging the government and pushing their demands where 

trade unions do not have much ability to do so.  To cope with future crises or another pandemic, 

social dialogue and transformed modes of social dialogue should play a crucial role in preventing 

conflict through enhancing workplace cooperation. Social dialogue also plays an important role in 

keeping socio and economic benefits for all actors.  

For social dialogue to work, government and employers must engage with workers and 

trade unions through the recommendations below: 

● For future amendments to labor related laws, actors could hold workshops which aim to: 

define social dialogue for insertion into relevant national laws or policies, define the roles 

of social dialogue partners and draft workplace policies to strengthen social dialogue.  

● The ILO’s working definition of ‘Social Dialogue’ could be used, which is engagement 

between workers, employers and/or government through different forms of social dialogue 

such as negotiation, consultation, information-sharing, collective bargaining, labor dispute 

resolution and workplace cooperation in the tripartite or bipartite organs on labor related 

issues, economic and social policy.   
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● Worker and employer organizations should be present and social dialogue built into 

national and international debates on post pandemic recovery plans, and the development 

of policies for future crises.  

● Ensure that policies, legislation, and measures to tackle the crisis and future crises are 

based on social dialogue to accommodate the interests of both employers and workers.  
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Chapter 3: 

Unionization of the Domestic Workers in Cambodia 

SAMNANG Ratana 

Abstract 

Current trade unionism in Cambodia merely showcases enterprise-based model activism. 

This does not represent all segments of the workforce, especially domestic work. The informality 

of this occupation undermines the safety net of fundamental labor rights that domestic workers are 

entitled to. The fixed membership requirements imposed by the current Trade Union Law pose 

significant challenges for domestic workers to form a trade union and fully exercise their rights. 

These limitations continue to undermine the workers’ movement goals of bargaining for 

recognition and better protections. This article will review both domestic and international legal 

frameworks that apply to domestic workers and make suggestions on the formation of a sectoral 

trade union. 
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Introduction 

The ongoing global pandemic of COVID-19 has brought about an unprecedented 

employment catastrophe and deteriorated workers’ livelihoods around the world.1 Unfortunately, 

domestic workers (DWs) are no exception. Millions of their jobs were reported as either lost or 

laid off amidst the pandemic due to prevention and containment measures undertaken by 

governments globally.2 The situation for DWs was challenging even before the arrival of COVID-

19. In fact, domestic work has never been regarded as employment, but rather as a form of kinship.3 

Since it largely exists in the informal sector, DWs are mostly excluded from national labor codes 

or merely given some reduced rights.4 The lack of legal protection and deep-rooted negative social 

perceptions against domestic work has deprived DWs of their employment benefits, enjoyment of 

labor rights, and access to social security schemes.  

Cambodia has approximately 240,000 DWs in service,5 the majority of whom are women.6 

A study by UN Women revealed that Cambodian DWs work over 12 hours per day, mostly without 

leave, holiday, or even breaks. While some are lucky enough to get a tiny room as a shelter, privacy 

is out of the question as the door does not have a lock. Even worse, there are a myriad of abuses, 

from verbal to sexual violations, including rape.7 Although Cambodia, in recent years, has 

 
1 Foley Laura & Piper Nicola, Returning home empty-handed: Examining how COVID-19 exacerbates the non-

payment of temporary migrant workers’ wages, 21 Global Social Policy 469 (2021). 
2 United Nations (UN), Domestic workers among hardest hit by Covid crisis, says UN labor agency (15 June 2021), 

available at https://news.un.org/en/story/2021/06/1094022 (last visited 22 July 2022). 
3 Naseden Premilla & Williams Tiffany, Valuing Domestic Work, 5 New Feminist Solution 18 (2011). 
4 Carls Kristin, Decent Work for Domestic Workers: The state of labor rights, social protection and trade union 

initiative in Europe (2012), available at https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---

actrav/documents/publication/wcms_218133.pdf (last visited Jul 11, 2022). 
5 International Labor Organization (ILO), Individual Case (CAS) - Discussion: 2017, Publication: 106th ILC session 

(2017), available at 

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID:3330983 (last 

visited 3 June 2022). 
6 International Labor Organization (ILO), A study on Living and Working Conditions of Domestic Workers In 

Cambodia, (2009), available at https://idwfed.org/en/resources/ilo-study-on-living-and-working-conditions-of-

domestic-workers-in-cambodia/@@display-file/attachment_1 (last visited 22 June, 2022). 
7 UN Women, Out From Behind Closed Doors: A Study on Domestic Workers in Cambodia (2015), available at 

https://idwfed.org/en/resources/out-from-behind-closed-doors-a-study-on-domestic-workers-in-

cambodia/@@display-file/attachment_1 (last visited 6 June 2022). 

https://news.un.org/en/story/2021/06/1094022
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---actrav/documents/publication/wcms_218133.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---actrav/documents/publication/wcms_218133.pdf
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID:3330983
https://idwfed.org/en/resources/ilo-study-on-living-and-working-conditions-of-domestic-workers-in-cambodia/@@display-file/attachment_1
https://idwfed.org/en/resources/ilo-study-on-living-and-working-conditions-of-domestic-workers-in-cambodia/@@display-file/attachment_1
https://idwfed.org/en/resources/out-from-behind-closed-doors-a-study-on-domestic-workers-in-cambodia/@@display-file/attachment_1
https://idwfed.org/en/resources/out-from-behind-closed-doors-a-study-on-domestic-workers-in-cambodia/@@display-file/attachment_1
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regulated working conditions8 and extended the social security scheme to DWs,9 the sector is 

poorly compensated. Unlike garment workers’10 their wage is unregulated.  

Generally, workers seek trade unions to voice their concerns and demand better treatment. 

Trade unions offer training, represent their members in litigation, bargain, campaign, and lobby 

for better policy, and are a significant actor representing workers worldwide.11 South Africa, the 

South African Domestic Service and Allied Workers Union (SADSAWU) filed a lawsuit to the 

Constitutional Court to include DWs in the provision of law12 while unions in the Latin America 

region campaigned to push for the ratification of the Domestic Workers Convention (C189) 

instantly after its adoption.13 Unfortunately, DWs in some countries cannot form trade unions due 

to several factors, including restrictions in their national legal framework.14 According to a 2022 

report from the International Trade Union Confederation (ITUC), Cambodia is among the worst 

places to work.15 Workers cannot enjoy specific rights despite those being dictated under law and 

face unfair labor practices and oppression.16 This holds true and is visible, especially in the case 

of DWs. The Constitution of Cambodia enshrines freedom of association for all workers, meaning 

they can organize and participate in trade unions at will.17 Furthermore, the Labor Law 1997 

explicitly spells out DWs’ right to exercise such a right.18 However, the actual implementation of 

this right is challenged due to specific membership requirements set out in the Trade Union Law 

2016 (TUL). 

This article aims to provide some insights on how DWs can form a trade union to represent 

their interests. It first examines the relevant international instruments and national legislation such 

 
8 Prakas No. 235 K.B/Pr.K.M.H (MoLVT) on Working Conditions for Domestic Workers 
9 Law on Social Security, Art. 3 
10 International Labor Organization, Cambodian Garment and Footwear Sector Bulletin (2015), available at  

https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_463849.pdf (last 

visited 19 June 2022). 
11 Christine Bonner & Dave Spooner, Organizing labor in the informal economy: Institutional forms & 

relationships, 44 Labor, Capital and Society 145 (2011). 
12 Mahlangu and Another v Minister of Labor and Others (2020] ZACC 24. 
13 Human Right Watch, Claiming Rights: Domestic Workers’ Movements and Global Advances for Labor Reform 

(27 October 2013), available at https://www.hrw.org/report/2013/10/27/claiming-rights/domestic-workers-

movements-and-global-advances-labor-reform (last visited 23 August 2022) 
14 Hobden Claire (International Labor Organization) (15 December 2015), Policy Brief No. 8: Domestic work voice 

and representation through organizing, p.3. 
15 International Trade Union Confederation, Global Rights Index 2022 (2022), available at 

https://files.mutualcdn.com/ituc/files/2022-ITUC-Rights-Index-Exec-Summ-EN_2022-08-10-062736.pdf (last 

visited 13 July 2022). 
16 Ibid. 
17 Cambodian Constitution, Art. 36 
18 Labor Law, Art. 1 

https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_463849.pdf
https://www.hrw.org/report/2013/10/27/claiming-rights/domestic-workers-movements-and-global-advances-labor-reform
https://www.hrw.org/report/2013/10/27/claiming-rights/domestic-workers-movements-and-global-advances-labor-reform
https://files.mutualcdn.com/ituc/files/2022-ITUC-Rights-Index-Exec-Summ-EN_2022-08-10-062736.pdf
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as the Constitution, Labor Law, and Trade Union Law. It is followed by an examination of the 

actual legal enforcement and recommendations for the formation of a DW sectoral trade union and 

sectoral bargaining.  

1. International Legal Framework 

1.1. International Covenant on Civil and Political Rights  

The International Covenant on Civil and Political Rights (ICCPR) is one of the nine core 

international human rights treaties. It imposes obligations on Member States to “respect” and 

“ensure” the rights stipulated in the instrument.19 The Covenant guarantees freedom of association 

through the right to form and join trade unions.20 Cambodia has been a State Party to the ICCPR 

since 1992.21 Recognition of this treaty is also reaffirmed under Article 31 of the Cambodian 

Constitution.22  

1.2. Freedom of Association and Protection of the Right to Organize Convention  

Cambodia has been a Member State of the International Labor Organization (ILO) since 

1969.23 The country has ratified 13 ILO conventions, two of which are conventions C87 and C98.24 

These conventions are known to safeguard the freedom of association, the right to organize, and 

collective bargaining. Article 2 of C87 guarantees that “worker and employer, regardless of any 

distinctions shall have the right to establish … to join organizations of their choosing without 

previous authorization”.25 DWs are also subject to the application of the Convention C87 as 

affirmed by the ILO Committee on Freedom of Association.26 Ratifying States are bound by the 

convention. They are obliged to adopt national regulations with respect to these international 

 
19 International Covenant on Civil and Political Rights, Art. 2 
20 Ibid, Art. 22 
21 Office of the High Commissioner for Human Rights (OHCHR), International Covenant on Civil and Political 

Rights and its Optional Protocols (2009), available at 

https://cambodia.ohchr.org/sites/default/files/Treaty/ICCPR_2009E.pdf (last visited 29 June 2022) 
22 See note 17, Art. 31 
23 International Labor Organization (ILO), Kingdom of Cambodia Decent Work Country Programme 2019-2023 

(March 2019), available at https://www.ilo.org/wcmsp5/groups/public/---ed_mas/---

program/documents/genericdocument/wcms_711728.pdf (last visited 12 August 2022) 
24 International Labor Organization (ILO), Ratifications for Cambodia, available at 

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11200:0::NO::p11200_country_id:103055 (last visited 5 

June 2022). 
25 Freedom of Association and Protection of the Right to Organize Convention, Art.2. 
26 International Labor Organization, Digest of decisions and principles of the Freedom of Association Committee of 

the Governing Body of the ILO (2006), para. 267. 

https://cambodia.ohchr.org/sites/default/files/Treaty/ICCPR_2009E.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_mas/---program/documents/genericdocument/wcms_711728.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_mas/---program/documents/genericdocument/wcms_711728.pdf
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11200:0::NO::p11200_country_id:103055
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standards.27 Nevertheless, it is at each State’s discretion, based on their “practices and customs”, 

to regulate the conduct.28 Hence, there is no uniform paradigm of freedom of association.29 As to 

domestic work, a well-suited and effective design of labor relations fitting its uniqueness continues 

to be missing, mainly due to the limited or non-compliance with freedom of association in most 

countries.30 

1.3. Domestic Workers Convention  

For the first time in history, the introduction of the Domestic Workers Convention (C189) 

recognizes domestic work and ensures DWs access to decent work. The convention also upholds 

DWs’ right to freedom of association and collective bargaining.31 One of the key reasons behind 

the creation of the convention was to address the exclusion of domestic work found in most 

territorial laws.32 However, it is permissible for States to exclude some categories of DWs from a 

law’s scope under Article 2.33  To date, Cambodia has not ratified this convention. 

2. Legal Framework on DW unionization in Cambodia 

2.1. Constitution 

The Constitution of Cambodia sits at the top of the country’s legal hierarchy.  Any national 

laws and regulations must be in line with the letter and spirit of the Constitution; otherwise, they 

are deemed unconstitutional and be amended or nullified.34 The supreme law states Cambodia’s 

commitment to respect and recognize international instruments in relation to human, women, and 

children’s rights. Article 36 explicitly stipulates that the Constitution ensures citizens are entitled 

to organize and participate in trade unions on a volunteer basis.35 In addition, every citizen is 

“equal before the law” and entitled to the same rights and liberties regardless of any distinctions.36 

Therefore, all workers including DWs earn and are guaranteed their fundamental labor right to 

 
27 See note 25 Art. 11 
28 Gomes A. & Banerjee Rupa, The guarantee of freedom of association and collective bargaining rights to 

domestic workers: two opposite models, Brazil and Canada, 22 Pensar - Revista de Ciências Jurídicas 4 (2017). 
29 Ibid.  
30 Ibid.  
31 ILO Convention No.189 on Domestic Workers, Art. 3 
32 Mantouvalou Virginia, Human Rights for Precarious Workers: The Legislative Precariousness of Domestic 

Labor, Comparative Labor Law and Policy Journal, 2012, Forthcoming 10 (2012). 
33 Ibid, Art. 2 
34 Cambodia Center for Human Rights (CCHR), Hierarchy of Laws, 8 CCHR Rule of Law Series 1 (2014). 
35 See note 17, sect. 5, right to join a trade union. 
36 See note 17, para. 2 
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organize. The Constitution further adds that “the organization and conduct of trade unions shall be 

determined by law”.37  

2.2. Labor Law 

Cambodia’s Labor Law governs both employment and labor aspects, namely “enterprise 

establishment, apprenticeships, labor contracts, collective labor agreements, general working 

conditions… health and safety of workers, work-related accidents, placement and recruitment of 

workers, trade union freedom, and worker representation in the enterprise, settlement of labor 

disputes, strikes, and lockouts.”38 The application of this law, however, is very limited for DWs. 

In fact, it has to be directly pointed out.39 Section E of Article 1 reads “These domestics or 

household servants are entitled to apply the provisions on freedom of union under this law”.40 

Article 266 of the law guarantees that both employers and workers, regardless of any 

“distinctions”, have the right to the formation of professional organizations and without “previous 

authorization”.41 It does not impose a fixed number of workers attached to an establishment to 

form a plant union. Nevertheless, the entire Chapter 11 only formulates trade union freedom and 

worker representation in the enterprise context.42  

2.3. Trade Union Law  

The TUL serves as a supplement and amendment of the Labor Law, covering the 

administrative aspects, legal rights, and responsibilities, dispute resolutions, sanctions, and 

penalties of professional organizations.43 The law aims to provide rights and freedoms and to 

determine the organization and functioning of professional organizations in Cambodia.44 The 

application of the law is limited to all enterprises and establishments as well as people covered by 

the Labor Law.45 Under Article 10 of TUL, the minimum quota to establish a local trade union 

requires at least 10 workers within an enterprise to band together.46 The legal implication of this 

 
37 See note 18, sect. 6 
38 Phallack Kong, ‘Cambodian Labor and Employment Law’, in P. Hor, P. Kong and J. Menzel eds, Introduction to 

Cambodian Law sect. III, p. 288, (2012) Konrad-Adenauer-Stiftung, Cambodia. 
39 See note 18, Art. 1, para. 4, sect. (E).  
40 Ibid.  
41 Ibid, Art. 266 
42 Ibid, Art. 266-278 
43 Kanharith Nop, Overview of Labor Legal Issues in Cambodia, 1 The Japan Institute of Labor Policy and Training 

97–98 (2017).  
44 Law on Trade Union Art.1 
45 Law Amending Articles 3, 17, 20, 21, 27, 28, 29, 54, 55, and 59 of the Law on Trade Unions, Art. 1, Date 19 

December 2019. 
46 See note 44, Art.10 
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provision is the creation of enterprise union structures. Nevertheless, workers employed within a 

small firm with less than 10 workers would struggle. Additionally, these requirements align with 

traditional industrial relations environments and therefore pose technical and logistical barriers for 

other groups of workers, especially those in the informal economy. This includes DWs, whose 

nature of employment makes it very difficult to meet the minimum membership requirements 

prescribed by law.47 Article 10 therefore begs the question, how can one or two housemaids under 

the same roof organize a trade union? Does a private house constitute a workplace?  

3. The Actual Implementation  

Currently, DWs remain unorganized or organized in the form of an association under the 

Law on Associations and Non-governmental Organizations 2015 (LANGO). LANGO requires 

that at least 3 founding association members are natural persons aged at least 18 years old.48 This 

law lacks provisions vis-a-vis collective bargaining and the right to strike. According to the 

government’s ILO statement, freedom of association in Cambodia is guaranteed by two legislative 

documents, namely TUL and LANGO.49 TUL is for the private sector of the economy as well as 

DWs and workers in the informal economy that can fulfill the requirements listed by the TUL. 

LANGO spells out the right to organize for civil servants who fall outside the current scope of the 

Labor Law and DWs and workers in the informal economy that cannot meet the conditions 

imposed by the TUL.50 The differences between a trade union and an association are significant. 

A trade union holds a “privileged status” which no other form of association does.51 Under 

Cambodian law, special legal protections shield those leading a trade union. Any attempts to 

dismiss a worker who holds union leadership or representative status must face a lengthy process 

and review.52 The core trade union activity of collective bargaining is also recognized and 

 
47 International Labor Organization (ILO), Observation (CEACR) - adopted 2021, published 110th ILC session 

(2022), available at 

http://ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID,P13100_COUNTRY_I

D:4122256,103055 (last visited 2 June 2022). 
48 Law on Association and Non-Governmental Organization (LANGO) Art. 5 
49 International Labor Organization (ILO), Observation (CEACR) - adopted 2017, published 107th ILC session 

(2018), available at 

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID,P11110_COUN

TRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:3344064,103055,Cambodia,2017 (last visited 

2 June 2022). 
50 Ibid.  
51 Mundlak Guy, Organizing Matters Two Logics of Trade Union Representation (2020), available at 

https://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---publ/documents/publication/wcms_741934.pdf 

(Last visited 16 July 2022). 
52 See note 18, Art. 282, 292-294; See note 44, Art. 67 

http://ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID,P13100_COUNTRY_ID:4122256,103055
http://ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID,P13100_COUNTRY_ID:4122256,103055
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:3344064,103055,Cambodia,2017
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:3344064,103055,Cambodia,2017
https://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---publ/documents/publication/wcms_741934.pdf
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protected by law.53 Conversely, association representatives do not possess any special legal 

protections. It is questionable whether association activity and negotiation earns the same legal 

gravity and recognition. Currently, there are two prominent DW associations known to organize 

household workers, namely the Association of Domestic Workers (ADW) and the Cambodian 

Domestic Worker Network (CDWN), an affiliate of the Independent Democracy of Informal 

Economy Association (IDEA) which organizes different groups of workers in the informal 

economy such as, “tuk tuk drivers, street vendors, cart pullers, and domestic workers”.54 These 

associations have long marched for better promotion and protection for DWs despite enjoying 

fewer entitlements compared to trade unions. To secure full protection and equality, liberalization 

of union formation and registration may be needed. In this regard, what can be done to overcome 

the legal challenges faced by DWs to form a trade union? 

4. Organizing as a Sectoral Trade Union 

The ILO has called for the formation of trade unions by sector or profession.55 The author 

agrees with this call, particularly in the case of DWs. Domestic work is unique, and its 

characteristics do not match the current industrial relation paradigm which favors many workers 

employed in a single enterprise. To that effect, separate statutes or provisions designed to match 

the features of domestic work should be in place. Therefore, law reform is a must. The current 

legal barrier under TUL provisions is the membership requirements within an establishment. DWs 

could not in practice meet the required numbers. In other foreign jurisdictions such as South Africa, 

DWs can form a trade union because their national laws do not prescribe minimum membership 

numbers per setting.56 Cambodia may adopt similar language and requirements for a new 

amendment. Furthermore, to allow for a union based on sectors rather than enterprises, the law 

must allow for membership and participation based on engagement or employment in the sector 

or occupation (with which the union is directly concerned). Moreover, the law should expressly 

specify the inclusion of DWs under Article 3 to avoid wrong interpretation. The current TUL 

processes and procedures must be simplified to allow sectoral unions in non-traditional work 

settings to grow. In addition, provisions regarding unfair labor practices and special protections 

against dismissal should be extended to DWs and their representatives.57 The right to access DW 

 
53 Ibid, Art. 96-101; See note 44, Art. 50 & 54-55  
54 Oxfam in Cambodia, Social Protection For The Most Marginalized Informal Workers (2019), 

https://cambodia.oxfam.org/latest/policy-paper/domestic-worker-groups (last visited 16 August 2022). 
55 See note 47 
56 Labor Relation Act, Sect. 4 
57 See note 44, Art. 62-65 

https://cambodia.oxfam.org/latest/policy-paper/domestic-worker-groups
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workplaces must be well-regulated. For instance, DW trade unions should be able to enter 

workplaces when necessary even if it is a private household.58 Since organized groups of DWs have 

already formed and are structured as associations, they need to be recognized by law as trade unions.  

5. Collective Bargaining Dilemma 

Achieving this breakthrough would be a big victory for DWs, but would only go part way. 

Freedom of association also includes the right to collective bargaining.59 Thus, any legal 

amendments must also equip DWs legal capacity and recognition to collectively bargain for their 

sector. The possible effectiveness of DWs’ collective bargaining, however, remains a dilemma. In 

practice, collective bargaining provisions largely focus on the enterprise context and are therefore 

more applicable to conventional industrial relations environments where the balance of power 

between employers and the union is more balanced. For example, workers at a factory can rally 

together in a large group and perform a temporary stoppage of their service to pressure their 

employers to address their concerns or demands relating to wage increases, better working 

conditions, and other benefits. On the other hand, the employer, through their dependence on 

employees, may recruit, suspend or dismiss workers thereby heavily affecting their daily life.60 

This is not practicable in the domestic work sector where their manpower is short in number per 

household or households, consisting of one or two people employed under one or multiple 

employers.61 In this sense, sectoral bargaining must have a flexible approach in order to work for 

the common good for Cambodian DWs country-wide. Sectoral bargaining allows unions to 

determine workers’ compensation floors and working conditions throughout a specific sector.62 

The benefits of this system comprise better labor standards, reduction of unemployment as well as 

economic inequality, and most importantly applies to a broad coverage of workers, even those who 

are not union members.63 Operating this type of bargaining requires an employer association. In 

 
58 See note 26, para. 1108 
59 International Labor Organization (ILO), Freedom of association and the effective recognition of the right to 

collective bargaining, available at https://www.ilo.org/declaration/principles/freedomofassociation/lang--

en/index.htm#:~:text=Collective%20bargaining%2C%20as%20a%20way,collective%20bargaining%20and%20soci

al%20dialogue (last visited 25 July 2022) 
60 Hobden Claire, Domestic workers organize – but can they bargain? (2015), 

https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---

travail/documents/publication/wcms_345704.pdf (last visited 1 July 2022). 
61 Ibid, p. 2 
62 Soto Isabel, Sectoral Bargaining and Independent Work (2021), available at 

https://www.americanactionforum.org/research/sectoral-bargaining-and-independent-work/ (last visited Aug 16, 

2022).  
63 Sara Slinn, Broader-based and Sectoral Bargaining Proposals in Collective Bargaining Law Reform: A 

Historical Review, 85 SSRN JOURNAL 1 (2018). 

https://www.ilo.org/declaration/principles/freedomofassociation/lang--en/index.htm#:~:text=Collective%20bargaining%2C%20as%20a%20way,collective%20bargaining%20and%20social%20dialogue
https://www.ilo.org/declaration/principles/freedomofassociation/lang--en/index.htm#:~:text=Collective%20bargaining%2C%20as%20a%20way,collective%20bargaining%20and%20social%20dialogue
https://www.ilo.org/declaration/principles/freedomofassociation/lang--en/index.htm#:~:text=Collective%20bargaining%2C%20as%20a%20way,collective%20bargaining%20and%20social%20dialogue
https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---travail/documents/publication/wcms_345704.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---travail/documents/publication/wcms_345704.pdf
https://www.americanactionforum.org/research/sectoral-bargaining-and-independent-work/
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Cambodia, there is not yet any domestic employer association which makes sectoral bargaining 

for DWs implausible at present. In France and Italy, employers have organized associations long 

before their DWs did so. In the United States, employers who advocate for “fair working 

conditions” formed a non-profitable organization known as “Hand in Hand”.64 In Hong Kong and 

Indonesia, trade unions negotiate directly with individual employers of their members in order to 

overcome the unbalanced leverage and the lack of “collective representation” from both sides. 

This is, however, a social dialogue involving state actors.65 Cambodian DWs’ associations have also 

engaged directly with employers to negotiate for their members to get better conditions and benefits.  

Concluding remarks 

Although the Constitution of Cambodia and ratified international instruments guarantee 

the right to form and join a trade union by all workers, the national laws governing these particular 

matters have yet to fulfill this notion. DWs, as a vulnerable group, are unable to form a trade union 

as they are hindered by the minimum membership requirements under the TUL. This adversely 

affects DWs ability to collectively bargain as the status of DW organizations lack the legal capacity 

to do so. 

For DWs to enjoy their full rights to freedom of association, legal reform must be on the 

agenda. Given the unique nature of the employment, legal amendments should clear a pathway for 

DWs to organize by sector and classify their professional organizations as trade unions. The fixed 

membership per workplace requirements should be repealed. Furthermore, DW representatives 

must be entitled to the special protections and other rights that other trade union representatives 

have, appropriate to their workplace. Collective bargaining for DWs must be legitimized and 

guaranteed. Sectoral bargaining should be a practical approach to facilitate collective interests in 

the domestic work sector. As domestic employer representation is currently absent in Cambodia, 

the government should intervene through policy arrangements, social dialogue, and consultation 

with all relevant social partners. Moreover, the country should ratify the Domestic Worker 

Convention and follow its Recommendation to ensure full protection and formalization of 

domestic work.  

 
64 See note 59, p. 4 
65 International Labor Organization, Towards Achieving Decent Work for Domestic Workers in ASEAN: 10th 

ASEAN Forum on Migrant Labour (AFML) – Thematic background paper (2018), available at 

https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_631089.pdf (Last 

visited 28 July 2022). 

https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_631089.pdf
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Chapter 4: 

     The implications of Intellectual Property Ownership 

In Remote Working Environments: Copyright and Patent 

SOUS Monirida 

 

Abstract 

Due to the digital revolution combined with the COVID-19 pandemic, new structures and 

governance of employment have emerged. The rise of start-ups and subsidiaries to multinational 

companies has motivated professional employees to be contracted to fixed-term projects, rather 

than having a stable and permanent career within one company. In addition, employees can 

perform their technical tasks using cutting-edge technology or provide services from anywhere in 

the world so long as they have internet access. The practice of remote working has grown and 

remains in place after the pandemic. This has raised concerns amongst businesses that produce 

works protected by intellectual property (IP), particularly regarding ownership over works created 

in a remote working environment. With the increasingly vital role of IP for business, employers 

need to reassess their means to manage and govern these rights. The paper will explore the 

implications of new trends in working arrangements for IP rights, focusing on copyright and patent 

and will make recommendations to protect these rights through employment agreements and 

internal company practices. 
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Introduction  

Upon the outbreak of the unprecedented COVID-19 pandemic, the way people live, learn 

and work has changed dramatically in response to the measures taken to curb the spread of the 

pandemic. In particular, there is a major transformation in the employment sector in which 

companies have no choice but to rely on digital technology in their working process and require 

their employees to work remotely to ensure a safe and healthy workplace. The pandemic has led 

to the prevalence of remote working practices across businesses where an employee can carry out 

the task without going to an office, resulting in the emergence of trends termed “work-from-home” 

and “telework.” According to the findings of Anderson, Ho and Long, although Cambodian 

millennials prefer working at the office, the majority of young Cambodian workers said they prefer 

working remotely as they are more productive due to privacy, ease of commuting, flexible 

schedule and less work distraction.1 The research suggests the shift to remote working practices 

will shape Cambodian workers to be more resilient and adaptable.2 The evidence in several 

countries, including Cambodia, shows that the remote working trend is expected to persist even 

after the COVID-19 recovery.3  

The recent necessity of remote working environments has provided flexibility to both 

employers and employees. Concurrently, it also allows employees to easily access and share 

information outside the office more than ever which potentially increases the threat to the (IP) 

rights of employers.4 Remote employees who can access confidential information can intentionally 

or unintentionally disclose the information to an unintended audience. For instance, the remote 

employee leaves their computer unattended while working in a public space which could disclose 

company information to a member of the public. In addition, as tasks are assigned and performed 

 
1 Anderson Ediri, Ho Varaboth and Long Phalin, ‘General Trends: Future of work in Cambodia Post Pandemic’, in 

Robert Hor and Thomas Hesketh, eds, Digital Insight section 3, p.191 (1st ed. 2021) Konrad-Adenauer-Stifung, 

Cambodia.  
2 Ibid., 194-195 
3 OECD, Productivity gains from teleworking in the post Covid-19 era: How can public policies make it happen?, 

2(7 September 2020); Anderson Ediri, Ho Varaboth and Long Phalin, ‘General Trends: Future of work in Cambodia 

Post Pandemic,’ in Robert Hor and Thomas Hesketh, eds, Digital Insight section 3, p.201 (1st ed. 2021) Konrad-

Adenauer-Stifung, Cambodia.  
4 Michael Chow and Amy Van Zant, Protecting IP in a COVID-19 Remote-Work-World (30 March 2020), available 

at https://www.jdsupra.com/legalnews/protecting-ip-in-a-covid-19-remote-work-27948/ (last visited 18 August 

2022).  

https://www.jdsupra.com/legalnews/protecting-ip-in-a-covid-19-remote-work-27948/
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through the internet, company network security is vulnerable to cyber-attacks in which hackers 

could access company systems and remove, modify or delete confidential and sensitive materials. 

Ownership is also one of the most concerning issues posed by remote working practices. 

Business owners often believe that they own all IP rights over work created by their employees.5 

However, this is not always the case. Unless the person produces work during the course of 

employment or is hired for the purpose of creating such work, the IP ownership belongs to said 

creator, not the company.6 To determine whether work is created during the “course of 

employment,” courts examine factors, inter alia, the terms and conditions of an employment 

agreement, materials used, location, and time of creation. However, the materials, location, and 

time are the important factors frequently used by an employee to argue their ownership. If an 

employee uses an employer’s materials to create work at the office during working hours, 

ownership belongs to the employer, but the employee can also claim ownership provided that the 

work is created by using the employee’s materials, or at the employee’s house or during their free 

time. Meanwhile, the remote working arrangement allows employees to work from home with an 

unclear border between personal time and working hours. Further, the employee may use their 

own personal computer which can be used to argue for employee ownership.7  In light of this, the 

remote working arrangement has exacerbated the dispute regarding ownership over IP, and in a 

way, employers may undermine these rights.   

IP is a valuable business asset which requires attention at all times, particularly in the 

context of remote working environments where it may be susceptible to risk.8 IP rights in the 

workplace are hard to determine even under existing legal frameworks, and especially without 

relevant clauses in employment contracts covering remote work. Hence, changes in policies and 

agreements to reflect transformed working environments are needed.  

 
5 R. Lee Fraley and Charles F. Hauff, Jr., IP Ownership in Remote Work Environments, Bloomberg law, 1 (2020).  
6 Ibid. 
7 Ifeanyi E Okonkwo and Ebunoluwa Adeniran, Who Owns Intellectual Property Created by Employees During 

Remote Work? Revisiting ‘Course of Employment’, 1 (December 20, 2021). 
8 Darren Olivier et al., South Africa: What Legal Effect Does Remote Working Have on Intellectual Property Rights 

in the Workplace? (24 November 2020) available at 

https://www.mondaq.com/southafrica/trademark/1007828/what-legal-effect-does-remote-working-have-on-

intellectual-property-rights-in-the-workplace (Last visit 18 August 2020) 

https://www.mondaq.com/southafrica/trademark/1007828/what-legal-effect-does-remote-working-have-on-intellectual-property-rights-in-the-workplace
https://www.mondaq.com/southafrica/trademark/1007828/what-legal-effect-does-remote-working-have-on-intellectual-property-rights-in-the-workplace
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This article will discuss the implication of IP ownership, specifically copyright and patent, 

in remote working environments and will conclude by recommending practices for Cambodian 

businesses to protect rights and reduce risk.  

1. Legal Frameworks on Intellectual Property Rights in Workplaces in 

Cambodia 

IP is a bundle of legal rights granted to protect human creation in the industrial, scientific, 

literary, and artistic domains.9 It is a crucial tool for business since it enhances the value of goods 

and services provided, protects the rights of businesses over their creation against third parties, 

and generates revenue for the business.10 IP subject matters that are mostly presented in the 

workplace include copyright, patent, trademark, and trade secrets. Since the issue of ownership 

over copyrighted work and patented inventions in the remote working environment is a matter 

posing a grave threat to the employer, this section will explore these with regard to legal 

frameworks in Cambodia. 

Copyright protects work of authorship under the literary, artistic, and scientific domain.11 

According to the Berne Convention for Protection of Literary and Artistic Work, and Agreement 

on Trade-Related Aspects of Intellectual Property Rights (TRIPS), works, upon creation, are 

automatically protected by copyright without registration.12 However, both legal instruments do 

not mention copyright ownership in the workplace which leaves the matter to member states to 

determine. The Cambodian Copyright Law 2003 stipulates that the first person who creates the 

copyrighted work is the owner, whereas ownership over copyrighted works created within the 

scope of employment belongs to the employer unless there is an agreement to the contrary.13 If 

there is an agreement giving copyright ownership to the employee, the employee remains the 

owner. On the contrary, paying someone to create work does not mean that the company owns the 

copyright of such work; hence, a written assignment is necessary.14 

 
9 World Intellectual Property Organization (2004), WIPO Intellectual Property Handbook: Policy, Law and Use, 

No. 489, p.3. 
10 Ibid. 
11 Berne Convention for Protection of Literary and Artistic Work Art 1 & Art 2 
12 Ibid. Art.3, and TRIPS Art. 9  
13 Law on Copyright and Related Rights Art. 11 & Art.16 
14 R. Lee Fraley and Charles F. Hauff, Jr., IP Ownership in Remote Work Environments, Bloomberg law, 1 (2020).  
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Patent is a right granted to an inventor to exclude others from exploiting his invention in a 

field of technology.15 According to the Paris Convention for the Protection of Industrial Property 

and TRIPS, rights over patented inventions are obtained through registration in return for 

disclosing the invention. Most countries around the world adhere to the “first-to-file” principle 

which means the patent is awarded to the first filed application.16 In Cambodia, the Law on Patents, 

Utility Models, and Industrial Designs 2003 provides that rights over patented intentions are vested 

with the inventor.17 Nevertheless, the right to the patent is conferred to the employer where the 

invention is made within the scope of employment in the absence of a contractual agreement to 

the contrary.18  

In respect of copyright and patent, the term “scope of employment” is the key yardstick to 

determine ownership which involves examining the relationship between employer and employee. 

Under Cambodian Labor Law 1997, the employment agreement establishes the relationship 

between employer and employee.19 An employee shall perform all of his professional activities 

for which he is hired with due care and attention.20 Outside of working hours, the employee can 

engage in any professional activities that are not in competition with the employer unless there is 

an agreement to the contrary.21  

The employment agreement is the beginning of the contractual relationship between 

employee and employer which decides the scope of work and ownership over IP created during 

employment. However, the emergence of remote working environment practices causes a shift in 

roles and duties of employer and employee which affects the established scope of employment and 

determination of ownership. In a traditional working arrangement, employees perform tasks under 

the supervision of the employer in which the employer determines working hours, day off, wages, 

and others.22 Hence, the determination of rights over IP created in the workplace is straightforward. 

In contrast, remote employees carry out tasks under less supervision and create copyrighted works 

 
15 TRIPS Art. 27 and Art. 28 
16 Paris Convention for the Protection of Industrial Property Art. 4,TRIPS Art. 29;  See note 14, p.2 
17 Law on Patent, Utility Model, and Industrial Design, Art. 10 
18 Ibid., Art.14 
19 Labor Law, Art. 65 
20 Ibid., Art. 69 
21 Ibid.  
22 Kanharith Nop, Employer’s Right to Supervise and Direct the Worker (2019), available at https://noplegal.com/ 

(last visit 18 August 2022). 

https://noplegal.com/
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or patented inventions from home using their personal laptops, possibly during periods between 

formal working hours and personal time.  

2. Cases Concerning Ownership over Intellectual Property in Remote Working 

Environments in Foreign Jurisdictions  

This section will examine approaches to determining copyright and patent ownership in 

other jurisdictions which have sophisticated IP systems pre-pandemic, where remote working is 

not widely adopted, and post-pandemic, where remote working practices are widely adopted.   

2.1.  Approaches to Determine Ownership Pre-Pandemic   

Judgment of IP ownership created in the workplace is a multifactorial assessment that 

involves taking into consideration all circumstances. In the United Kingdom (UK), the 

determination of whether the work was created within the scope of employment is usually 

conducted under a two-step test. First, whether there is an establishment of the employment 

relationship. Second, whether the work is created during the course of employment based on 

following non-exhaustive deciding factors:  

1)  The terms of the contract of employment 

2)  Where the work was created 

3)  Whether the work was created during normal office hours 

4)  Who provided the materials for the work to be created 

5)  The level of direction provided to the author 

6)  Whether the author can refuse to create the work/s 

7)  Whether the work is ‘integral’ to the business23 

To illustrate the deciding factors in detail, the ruling in UK case Mei Fields Designs Ltd v 

Saffron Cards and Gifts Ltd will be explored. This case dealt with rights to greeting cards designed 

by Fields who was employed by Metropolis Worldwide Limited (“Metropolis”). The court 

examined the following factors 1) there was no card design in her duties as stated in the 

employment agreement, 2) Fields mostly designed cards at home, 3) there is no clarity as to when 

the work was created, 4) she was alleged to have used the assets of Metropolis to create her designs,  

5) she worked without direct supervision from Metropolis,  6) she could stop designing at any time 

 
23 Mei Fields Designs Ltd v Saffron Cards and Gifts Ltd [2018] EWHC 1332 (IPEC). 
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and 6) her design was not integral to the business as Metropolis could seek design from elsewhere. 

Since Fields designed the greeting cards outside the scope of her employment, she is the owner of 

the copyright in the cards, not the Metropolis. 24     

The approach to determining ownership in the United States (U.S.) is quite similar to the 

UK.  In Community for Creative Non-Violence (CCNV) v Reid,25 the US Supreme Court further 

illustrated the applicability of the doctrine “work for hire,” which asserts that ownership over work 

produced by the employee within the scope of employment, or work created resulting from a hiring 

agreement, belongs to the employer.26 Determination of whether the work is created within the 

scope of employment requires the court to examine the hiring party’s rights to control the manner 

and means by which the work is created through the following factors:   

1) The skill required to create the work 

2) Resources used in the creation of the work  

3) Location and time in which the work is created  

4) Duration of the relationship between employer and employee 

5) Whether the employer has the right to assign the additional project to employee  

6) The extent of the hired party’s discretion over when and duration of work  

7) The method of payment  

8) The hired party’s role in hiring and paying assistants  

9) Whether the work is part of the regular business of hiring party 

10) Whether the hiring party is in business  

11) Provision of employee benefits  

12) The tax treatment of the employee27 

In this case, Reid is a skilled sculptor who used his own materials in his own studio to 

create work without any supervision from CCNV. Reid decided the duration of his work. CCNV 

had no right to assign additional projects to Reid and sculpture was not a part of CCNV’s regular 

business.28 In light of these facts, Reid was held to be an independent contractor who owned rights 

over the work. The court further affirmed that these factors are non-exhaustive and none of these 

 
24 Mei Fields Designs Ltd v Saffron Cards and Gifts Ltd [2018] EWHC 1332, 43-45 (IPEC). 
25 United State Supreme Court: Community for Creative Non-Violence v Reid, 490 U.S. 730 (1989). 
26 17 U.S. Code section 101.   
27 See note 25, 751-753 
28 Ibid. 
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factors is determinative.29 Hence, the court must consider all relevant surrounding circumstances 

on a case-by-case basis to rule whether such work is created under the “work for hire” doctrine.  

With respect to patent, the employer can claim ownership rights over a patented invention 

through the “hired to invent” doctrine. The doctrine “hired to invent” took root in United States v. 

Dubilier Condenser Corporation30 which stated that “one who is employed to invent is bound by 

contractual obligation to assign the patent for the invention to his employer.” 31 In other words, 

the employee has an obligation to transfer rights over an invention to an employer where such 

invention is created during the term of the employment and the invention is subject to an 

employment agreement.32  

In some instances, an employer can also claim a non-exclusive license to use the invention 

created during the course of employment without any assignment agreement under the doctrine of 

“shop right.” The US Supreme Court in United States v. Dubilier Condenser Corporation provided 

that the shop right doctrine is an equitable principle in which an employer is entitled to use a 

patented invention created by an employee where the employee produces such invention using the 

employer’s materials during working hours.33 To determine the applicability of the shop right 

doctrine, several factors are examined including whether the invention was created by an employee 

using the employer’s facility or materials, whether any guidance is provided by the employer during 

the invention process, and whether there is any agreement between employer and employee. 34  

2.2.  Approaches to Determine Ownership Post-Pandemic 

While the approach of US courts remains the same, there is some movement in the UK 

whereby courts are addressing the issue of ownership in remote working environments. In the 

recent UK case Michael Penhallurick v MD5 Limited highlights the importance of the 

determinative factors in the “course of employment”.35 Penhallurick was hired by MD5 to develop 

virtual forensic computing (VFC) software as a part of the company’s product. Penhallurick argued that 

he developed the software at home in his personal time and used his personal computer system at work 

where he ran tests and received feedback, therefore it was created outside the scope of employment.36 

 
29 United State Supreme Court: Community for Creative Non-Violence v Reid, 490 U.S. 730, 730-731 (1989). 
30 United States Supreme Court: United States v. Dubilier Condenser Corporation, 289 U.S. 178, 187-188 (1933). 
31 Ibid., 187 
32 Ibid., 188 
33 Ibid., 188-189 
34 R. Lee Fraley and Charles F. Hauff, Jr., IP Ownership in Remote Work Environments, Bloomberg law, 2 (2020). 
35 Michael Penhallurick v MD5 Limited [2021] EWCA 293 (IPEC). 
36 Ibid., pp. 63 
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Nevertheless, the court clarified that it does not matter where the employee chooses to work or 

materials used, so long as it is clear that the employee was paid to produce such work and it falls 

within the scope of his duties, the employer will be the owner of the copyright to that work.37    

Similarly, the judge in Prosyscor Ltd v Netsweeper Inc & Ors shares a similar opinion to 

the decision in Penhallurick although this case concerns ownership over a patented invention.38  

The court in this case first reviewed the relevant employment agreement and examined whether 

the employee carried out the task within the scope of his duties. The judge held that as the task 

performed was the sort of act which an employee is paid to do, the employer owns such invention 

despite the task being carried out at home and outside of working hours.39 The judgment states that 

“acts of a nature such as to be within the normal course of an employee’s duties do not cease to be 

so merely because the employee decides to carry out those normal duties at home and/or outside 

office hours and/or on his own equipment.”40 The place, time and equipment used to carry out the 

task might be relevant, but they are not determinative factors. Furthermore, the judge also defined 

the term “normal duties” to include duties that evolve over time.41 Defining the duties at the time 

of the conclusion of the employment agreement is not enough. The actions of the employee may 

give rise to an expansion or contraction of duties initially stated in the employment agreement, 

which are also considered normal duties.42        

Conclusion and Recommendation  

To a great extent, the widespread practices of remote working catalyzed by the pandemic 

have made businesses’ IP rights more vulnerable than ever. In addition to risks posed by network 

security and disclosures of confidential information, IP ownership between employer and 

employee requires significant attention from business. Normally, rights over IP created by 

employees within the scope of employment belong to the employer unless there is an agreement 

to the contrary. The term “scope of employment” is a crucial yardstick to determine ownership 

which requires assessing all relevant factors including, inter alia, the resources, time, and location 

where work is created. While UK courts have revised their assessment of ownership to address 

 
37 Michael Penhallurick v MD5 Limited [2021] EWCA 293, 66 (IPEC). 
38 Prosyscor Ltd v Netsweeper Inc & Ors [2019] EWHC 1302 (IPEC).  
39 Ibid., 66 
40 Ibid. 
41 Ibid., 21 
42 Ibid. 
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remote working arrangements, the US court practices are under consideration. Nonetheless, it 

holds true that assessment approaches taken by both jurisdictions for traditional working 

arrangements can be extended to cover remote working, considering surrounding relevant factors 

and no one factor is determinative. At the same time, the development of an updated assessment 

for ownership to address these changes is under scrutinized. Overall, the employment agreement 

remains the central point used to assess the scope of employment. Cambodian businesses should 

therefore adopt two immediate strategies to secure their IP rights, incorporating specific clauses 

into employment contracts and restructuring internal practices to protect company information.   

Intellectual Property Clauses in Employment Agreements  

The employment agreement normally lays out IP ownership expectations, employee 

obligations to maintain company-owned IP, and the scope of use of IP belonging to the company.43 

Employment agreements qualify as representations and warranties from employees in order to 

safeguard company IP and assign relevant inventions or works during the course of employment.44 

By incorporating IP clauses into agreements, companies can strengthen their ownership rights and 

avoid disputes arising from employee actions. They may consider incorporating the following 

clauses where necessary:  

1. Ownership and assignment clause: Agreements should contain an ownership clause or 

assignment clause to address IP created by an employee or third party.45 It is worth noting 

that IP ownership is vested in the person who creates it. In the absence of such a clause, 

the employee is assumed to be the owner. A clause stating company ownership should be 

written clearly and is in addition to any statutory provisions. In other circumstances, an 

assignment clause allows the creator to transfer IP product rights to the other party.46 For 

example, if the company commissions a freelancer to produce work for them, the 

assignment clause is required to transfer the ownership from these individuals to the 

company. Use of such assignment clauses in agreements will reduce disputes and prevent 

IP infringements.47 

 
43 Ryan W. O’Donnell, Protecting Company Intellectual Property Through Employment Agreements and 

Employment Exit Process, American Law Institute, 68 No. 1 Practical Law - Westlaw. 33 (2022).    
44 Ibid., 34 
45 Ibid., 35 
46 Ibid., 36 
47 Bisola Scott, Essential Intellectual Property Clauses in Employment Contract (2019), available at 

https://www.globallawexperts.com/NewsArticle.aspx?PID=1970 (last visit 18 August 2022).  

https://www.globallawexperts.com/NewsArticle.aspx?PID=1970
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2. Confidentiality and non-disclosure clause: These generally stipulate the obligations of 

employees concerning the protection of confidential company information that they may 

have access to or use during employment.48 Their purpose is to prevent the intentional and 

unintentional disclosure of confidential information and they are crucial, particularly for 

trade secrets.49 The scope and definition of confidential information should be defined in 

the contract including the type of information that is protected and the non-disclosure 

obligations on employees including to any third party.50 In addition, these should remain 

valid during the course of employment and upon the termination of the employment 

agreement.51    

3. Non-compete clause: Such clauses prevent ex-employees from either competing with a 

former employer or from engaging with their former employer’s competitors by disclosing 

information gained during the employment.52 Their benefits are demonstrated in PepsiCo 

inc. v. Redmond, where a non-compete clause prevented Redmond (who held a managerial 

position at PepsiCo) from joining their competitor Quaker.53 The clause should specify the 

relevant geographical area, time limit, and scope of protection covering employer 

interests.54    

Internal Policies and Practices 

Employers may consider adopting various internal measures to protect company IP 

including: 

1. Security measures: Appropriate security measures should be taken due to the potential 

vulnerability of company systems and materials posed by the growth in remote working. 

For example, employees may access company systems using unprotected personal devices 

or may leave devices unattended in public spaces, thereby unintentionally disclosing 

sensitive information. Companies should store and maintain company information and 

 
48 See note 43, p.34 
49 See note 47 
50 Bisola Scott, Essential Intellectual Property Clauses in Employment Contract (2019), available at 

https://www.globallawexperts.com/NewsArticle.aspx?PID=1970 (last visit 18 August 2022). 
51 Ryan W. O’Donnell, Protecting Company Intellectual Property Through Employment Agreements and 

Employment Exit Process, American Law Institute, 68 No. 1 Practical Law - Westlaw. 34 (2022). 
52 See note 50  
53 PepsiCo inc. v. Redmond 54 F.3d 1262 (7th Cir. 1995) 
54 See note 50 

https://www.globallawexperts.com/NewsArticle.aspx?PID=1970
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documents on their private network.55 They should ensure that such a network is only 

accessible if employees use a company-controlled Virtual Private Network (VPN).56 The 

document should be classified and confidential and sensitive materials should be marked 

“Confidential” or “Sensitive” and should be encrypted or password.57  

2. Access restriction: Companies should outline the type of information each employee has 

authorization to access and sensitive information should be accessible only to those who 

are appropriately trained on usage and protection.58 By setting such boundaries, the 

company can protect information and identify those employees with access, allowing for 

measures to be taken if any limitations are exceeded. The use of external devices to 

download company materials should also be limited.59 

3. Employee awareness-raising: Employee knowledge about IP theft by hacking is vital to 

protect the rights of the company.60 Companies should provide training to employees on 

security, including on how to spot scams and avoid fraudulent activity (such as malicious 

Uniform Resource Locators)61 and on how to treat sensitive information when working 

remotely.62 This training should be conducted and assessed regularly. Employees must be 

made aware of their obligations upon the termination of their employment agreement.63 

  

 
55 Michael Chow and Amy Van Zant, Protecting IP in a Covid-19 Remote-work-world (30 March 2020), available 

at https://www.jdsupra.com/legalnews/protecting-ip-in-a-covid-19-remote-work-27948/ (Last visit 18 August 2022).  
56 Ibid. 
57 Ryan W. O’Donnell, Protecting Company Intellectual Property Through Employment Agreements and 

Employment Exit Process, American Law Institute, 68 No. 1 Practical Law - Westlaw. 35 (2022).    
58 William F. Dugan, Keep Trade Secret Protection Top of Mind while you deploy remote working, 25 No. 7 

Cyberspace Lawyer NL 1 (2020). 
59 Ryan W. O’Donnell, Protecting Company Intellectual Property Through Employment Agreements and 

Employment Exit Process, American Law Institute, 68 No. 1 Practical Law - Westlaw. 35 (2022).    
60 Michael Chow and Amy Van Zant, Protecting IP in a Covid-19 Remote-work-world (30 March 2020), available 

at https://www.jdsupra.com/legalnews/protecting-ip-in-a-covid-19-remote-work-27948/ (Last visit 18 August 2022). 
61 Ibid. 
62 Ibid. 
63 See note 59, p.35 

https://www.jdsupra.com/legalnews/protecting-ip-in-a-covid-19-remote-work-27948/
https://www.jdsupra.com/legalnews/protecting-ip-in-a-covid-19-remote-work-27948/
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